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GARY WICKS et al.
A Look at Coal-Related Legislation
Explanations of the major laws 
dealing with coal, enacted by the 
43rd Montana Legislative Assembly
In the 1970s, Montana was forced to an abrupt 
realization that its abundant coal resource was 
needed by the nation’s energy industry to supply 
consumers’ ever-growing demand for cheap and 
plentiful energy.
Popular concern grew with the appearance of 
a number of reports on proposals for utilization 
of the state’s and region’s coal and water re­
sources. The North Central Power Study, con­
ducted by the U.S. Bureau of Reclamation in 
conjunction with various public and private 
power companies and released in the fall of 
1971, estimated that 53,000 megawatts of coal- 
fired, steam electric power could be produced in 
the Fort Union area and transmitted throughout 
the Midwest.1 The Montana-Wyoming Aqueduct 
Study, another project of the federal Bureau of 
Reclamation, which was published in 1972, 
predicted that 2.6 million acre feet of water 
would be needed annually to support such indus­
trial development, and that the total population 
increase could exceed one-half million people.2
1North Central Power Study, Report on Phase 1, Volume 1, 
U.S. Department of the Interior, Bureau of Reclamation, 
October 1971, p. 9.
2Appraisal Report on Montana-Wyoming Aqueducts, U.S.
Department of the Interior, Bureau of Reclamation, April
1972, pp. 10 and 26.
Information from the Bonneville Power Admin­
istration suggested that Montana’s coal would 
also be used to generate electricity for the Pacific 
Northwest.3
Late in 1972, the National Petroleum Council’s 
Committee on U.S. Energy Outlook projected 
that fourteen gasification plants, each producing 
250 million cubic feet per day, would be located 
in Montana by 1985.4
The news media consistently indicated that 
national strategy to alleviate the energy crisis 
would be to encourage further use of the nation’s 
coal reserves, and this policy was confirmed by 
President Nixon in his address to Congress on 
April 18, 1973.
The social, economic, and environmental 
degradation of Appalachia, the unsightliness 
and pollution of the Four Corners region of the 
Southwest, all provide documentation of the 
negative impacts that can be occasioned by coal 
and energy development. The coal-related bills 
issuing from the 1973 legislature evidence the
3Memo to U.S. Forest Service (Deerlodge National Forest), 
files on a meeting with Bonneville Power Administration held 
in Portland, Oregon, on May 11,1972.
4U.S. Energy Outlook, a Report of the National Petroleum 
Council’s Committee on U.S. Energy Outlook. December 
1972, p. 248.
This article was prepared by the Montana Department of Natural Resources and Conservation under the supervision of Director 
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of Executive Director Fletcher E. Newby, with special credit to Rick Applegate and Tom Gill.
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well-founded concern and willingness of Mon­
tanans to adopt forceful and innovative mea­
sures in an effort to prevent such consequences 
in our state.
Mining and Reclamation
Mechanized surface mining for coal began in 
the late 1800s in the United States. Not until 
World War II, however, did the high demand for 
fuel cause rapid growth in surface mining and a 
concomitant increase in the number of acres 
violently disturbed.
West Virginia in 1939 was the first state to 
pass legislation regulating the surface mining of 
coal, followed by Indiana (1941), Illinois (1943), 
Pennsylvania (1945), Ohio (1947), and Kentucky 
(1954). Most contemporary state legislation, 
however, has been either first enacted or sub­
stantially strengthened since 1965, when public 
concern began demanding more effective stan­
dards.
Montana’s initial reclamation legislation, 
which provided for voluntary contracts for recla­
mation of lands disturbed by strip coal mining, 
dates from 1967. That law and a stronger mea­
sure enacted in 1969 were administered by the 
Montana Bureau of Mines and Geology.
Early in 1971, the Montana legislature enacted 
two reclamation laws, one concerning hard rock 
minerals, the other covering coal, clay, ben­
tonite, uranium, phosphate, sand and gravel; 
both laws were placed under the jurisdiction of 
the Department of State Lands. Those coal com­
panies which had entered into voluntary con­
tracts under the 1967 law came under the juris­
diction of the Department of Natural Resources 
and Conservation upon its creation in December 
of 1971 with Executive Reorganization.
The magnitude of Montana’s strippable coal 
deposits and the possibilities of massive land 
disturbance resulting from the mining of that 
coal became glaringly apparent in the post-1971 
period. Over 38 billion tons5 of strippable low- 
sulphur coal lie buried beneath Montana’s plains, 
and well over one million acres6 of that land 
are currently under lease or permit solely for 
coal.
sCoal Age, Western Coal Edition, Mid-April 1973, p. 117.
6lbid., p. 125, and Coal Mineral Right Leasing, Volume 1:
State of Montana, Northern Plains Resource Council, April 
1973, p. 2.
In 1973, the state legislature considered nu­
merous pieces of legislation designed to limit 
the adverse impact of coal strip mining on the 
natural environment and the people of Montana. 
One bill, the first of its kind in the United States, 
was passed to insure that coal wastage does not 
occur and to minimize the possibility that land 
which has once been reclaimed will not again be 
disturbed to recover a previously unmined seam 
of coal. This law (SB 404) is known as the Coal 
Conservation Act. Another result was the Mon­
tana Strip Mining and Reclamation Act (SB 94), 
administered by the Department of State Lands 
and lauded by Governor Thomas L. Judge as 
“ . . . the strongest strip mine reclamation law 
in the history of this country.”7
The Montana Strip Mining and Reclamation 
Act is indeed a very strong and a very commend­
able reclamation measure, many portions of 
which have already been incorporated into 
model state legislation. Together with the rules 
and regulations adopted pursuant to its enact­
ment, this law should make possible the extrac­
tion of coal from Montana’s portion of the Great 
Plains with a minimum of environmental dam­
age.
Major provisions in the reclamation law which 
give the state of Montana greater control over 
disruption of lands within her boundaries in­
clude:
T. An annual permit system;
2. Selective denial of permit to mine areas of 
land that have been demonstrated to have 
special, exceptional, critical, or unique 
characteristics or whose mining would af­
fect neighboring land possessing such 
characteristics;
3. A complete ban on contour strip mining;
4. Mandatory restoration of the area of land 
affected to the approximate original con­
tour of the land;
5. Control over the method of operation; .
6. Establishment of a permanent, diverse 
vegetative cover;
7. Adequate bonding levels, with a minimum 
per acre bond of $200, a maximum per acre 
bond of $2,500, and a minimum total bond
7U.S. Congress, Senate, Governor Thomas L. Judge speaking 
for the regulation of surface mining, 93rd Congress, 1st 
session, reprint of Congressional Record, Vol. 119, No. 42, 
March 19, 1973.
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of $2,000, not to be released until a perma­
nent, diverse vegetative cover has been 
established and under no condition prior 
to five years from the first planting;
8. Citizens’ rights, including the right to seek 
a writ of mandamus8 against the public 
agency or person responsible for but failing 
to enforce a particular provision;
9. Termination of all existing reclamation con­
tracts entered into under the 1967 law;
10. Authorization to immediately halt any op­
eration in serious violation of the law; and
11. Penalties for violations of the law including 
fines up to $1,000 per day, forfeiture of 
bond, and revocation of permit.
These regulatory provisions will slightly increase 
the cost of mining coal in Montana.
The best estimates available suggest that in 
Montana the value of coal at the mine mouth 
averages about $2.50 per ton, although in several 
cases this figure is much higher. If a yield of 
1,760 tons per acre foot and the above average 
value figure are assumed, a 25 foot seam would 
produce 44,000 tons of coal per acre worth 
$110,000. Using reclamation costs of $1,000 per 
acre, which are high for Montana, the per ton 
cost of reclamation is about 2.5C; if a 50 foot 
seam is assumed, this drops to 1.2$ per ton.
Reclamation costs represent only a small frac­
tion of total mining costs and an even smaller 
fraction of the cost of coal after its delivery to 
Midwest markets. Thus, although in specific 
instances these figures may vary, it appears that 
current costs for reclamation are neither exor­
bitant nor prohibitive to the surface mining of 
coal.
In any case, Montanans have apparently 
wisely decided that costs associated with mini­
mizing damage to the environment and return­
ing the land to productive uses are the least that 
must be demanded in return for exploitation of 
our coal resource, regardless of whether we are 
temporarily placed at a competitive disadvantage 
by lower standards accepted by other states.
The Montana Strip Mining and Reclamation 
Act and the Coal Conservation Act obviously 
will not provide all the answers to the state’s
8An order issued by a court to any inferior tribunal, corpora­
tion, board, or person, to compel the performance of an act 
which the law specially enjoins as a duty resulting from an 
office, trust, or station. Section 93-9102, R.C.M. 1947.
or the nation’s energy and environment dilemma. 
However, they do establish a framework in which 
the state exercises control over all phases of a 
mining operation, from adequate preplanning 
and research to the time the last fence is dis­
mantled. Mining companies, the state, and 
Montana citizens have a basis for cooperative 
efforts to preserve and restore Montana’s re­
nowned scenic, agricultural, recreational, and 
wildlife values.
Water Use
Individual efforts had been made, for decades 
in some instances, to make Montana’s water 
law equivalent to standards long in effect in 
other western states, but these attempts had 
encountered an inevitable resistance to change, 
a natural desire to maintain the status quo. 
Although it was unwieldy and wanting in many 
respects, the law was, after all, functional.
With the arrival of the 1970s, vague appre­
hensions began to crystallize. Projected figures 
of the amount of water that might be needed in 
conjunction with energy development in south­
eastern Montana were startling, as were propos­
als for massive transfers of water to the dry 
southwestern states. In response to the growing 
awareness of competition for water and the 
realization of its value, a water law advisory 
council was created to identify inadequacies of 
the then effective law, to study recommendations 
of water law experts and similar legislation of 
other states, and to draft improved statutes for 
Montana.
The product of the council’s eight-month 
effort, supplemented and modified by a series 
of public hearings, was introduced to the 43rd 
Legislative Assembly as Senate Bill 444. Amend­
ments to the original proposal generally effected 
a dilution and decentralization of authority in 
the executive branch by charging the judicial 
with such responsibilities as determining water 
rights as they existed before the effective date 
of the act, settling water rights disputes, and 
appointing water commissioners. The bill then 
won overwhelming legislative approval. Signed 
into law by Governor Judge, the Montana Water 
Use Act became effective on July 1, 1973.
The new law has at first glance only an indirect 
relationship to coal development. In fact, its 
immediate effects are the same on industries as
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on any other water users, for standard require­
ments and more stringent procedures are uni­
formly specified, and all waters, surface, ground 
and geothermal, are included in one administra­
tive system. Following is a synopsis of some of 
the law’s major or exemplary provisions. (Spe­
cific questions should be directed to the admin­
istering entity, the Water Resources Division, 
Department of Natural Resources and Conserva­
tion, Helena, Montana 59601.)
1. Existing rights, i.e., rights to the use of 
water which would have been protected 
under the former law, are being determined 
area-by-area (according to the urgency of 
water problems) -by district courts, to some 
extent on the basis of information gathered 
and submitted by the Department of Natur­
al Resources and Conservation (DNRC). 
Anyone believing he has an existing right 
must eventually, after due notice, file a 
declaration of same with the DNRC to be 
used in its petition to the local district court. 
Appropriate forms are being furnished 
and available from the DNRC and all coun­
ty clerks and recorders. However, filing in 
itself does not guarantee a legal right, for 
the key to a right is the application of water 
to a beneficial use.
2. Before a new use of water is commenced, 
any prospective appropriator must apply 
for and receive a permit from the DNRC, 
again using forms available from the DNRC 
and the county clerks and recorders. 
Seasonal or temporary permits can be ob­
tained, but any permit is considered pro­
visional until a final determination of exist­
ing rights in that area has been made by the 
court.
The only exception to the application and 
permit system of acquiring a new water 
right is that, outside the boundaries of an 
established controlled ground-water area, 
a permit is not required to appropriate wa­
ter for domestic, agricultural, or livestock 
purposes from a well with a maximum yield 
of less than 100 gallons per minute. How­
ever, a well log report and a notice of com­
pletion must be filed with the DNRC by the 
water well driller and the appropriator, 
respectively.
3. Before a water right is severed from the 
land or changed in any way, including pur­
pose or place of diversion, use and storage, 
DNRC approval must be obtained.
4. If a water right is acquired by the purchase 
of land, the buyer must file a copy of the 
transferring instrument with the DNRC as 
well as the appropriate county.
5. The federal and state governments, their 
agencies, or a political subdivision of the 
state can request a reservation of water for 
existing or future beneficial uses or to main­
tain a minimum flow, level, or quality of 
water.
Such measures are designed to facilitate 
the orderly expansion of water use while 
protecting and strengthening prior rights. 
The state now has the burden of defending 
existing rights, because it must show that 
the rights of prior appropriators will not be 
adversely affected before permits are 
granted, changes approved, or reservations 
made.
6. Centralized records of all statewide water 
rights are now being maintained in Helena, 
by the DNRC, in addition to those kept in 
each county.
7. If a Montana appropriator becomes in­
volved in litigation to which the federal 
government or another state is also a party, 
the DNRC may join in the suit or may pro­
vide legal assistance to the state resident.
Both the documentation of beneficial use 
of water within Montana and the ability to 
provide assistance to citizens should put 
Montana in a much stronger position to 
defend this state’s water from encroach­
ment by other states or the federal govern­
ment.
8. In areas where water use is critical, the in­
stallation of measuring devices and reports 
of their readings may be required.
9. Inspections may be made, by the DNRC, to 
ensure prevention of waste and continuing 
compliance with the law.
Such provisions are uniformly applicable and 
consistent with reiterated state objectives to con­
serve as well as efficiently utilize our natural 
resources.
Costs incurred by businesses under the law 
vary with the particular case, as they do for indi­
viduals. No fee is charged for the filing of decla­
rations or the issuing of certificates of existing 
rights; a standard fee schedule has been estab-
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lished for filing applications and issuing certifi­
cates of water rights for uses started since July 
1973. If measuring devices are required, if con­
troversies are litigated, or if other exceptional 
circumstances arise, costs will increase accord­
ing to the specific instance.
Under the new law, then, businesses receive 
neither preferential nor prejudicial treatment. 
Industrial, mining, and power uses are included 
in the definition of beneficial uses, along with 
agricultural (including stock water), domestic, 
fish and wildlife, irrigation, municipal, and 
recreational uses. Partnerships, associations, 
and corporations follow procedures identical to 
those required of individuals in confirming 
existing or establishing new rights to the use of 
water. Neither an industry nor an individual can 
request reservations of water. In short, an indus­
try has precisely the same status as an individual.
Any attempt to analyze the long-term effects 
of the Montana Water Use Act on coal or other 
industries would be at best premature and spec­
ulative. The law in itself cannot and will not 
inhibit the growth of industry; the amount of 
available, unappropriated water might, for 
industrial expansion is necessarily predicated 
on access to adequate water supplies. The new 
law tends to favor prior uses through the protec­
tion accorded existing rights, and the largest 
use of water in Montana has traditionally been 
agricultural. On the other hand, industrial uses 
could be enhanced, for comprehensive records 
will help Montana identify surpluses and enable 
the fullest utilization of Montana’s water before 
it moves downstream to be used again.
A concern voiced in this regard is that a time 
may come when no surplus exists, when insuffi­
cient water is available to meet all new demands. 
Section 27 of the new law states a prevalent 
legal principle, “As between appropriators, the 
first in time is the first in right,”—-yet the sole 
criterion of time, of simply who first claims 
water for a beneficial use, may not invariably 
be a valid basis for decisions. For instance, great 
quantities of water will be needed for substan­
tially increased agricultural and industrial uses. 
If a point is reached when water quantities will 
not support the further expansion of both, is one 
more compelling or of more permanent value to 
a majority of Montanans? The issue may become 
not merely who files or applies water to a bene­
ficial use first, but which uses are, in the final
analysis, more beneficial than others. In the 
opinion of some, judicious procedures for an­
swering such questions may need to be spelled 
out in our statutes.
The Department of Natural Resources and 
Conservation is satisfied with the Montana 
Water Use Act, for it is obviously a substantial 
improvement and apparently practicable. Water 
rights will be accorded certainty by operation of 
the new act for the first time in our state’s history. 
However, no regulatory statute is sacred, nor 
need it be perpetual. Should a portion of the 
law prove excessive or deficient, those provi­
sions can be repealed or amended.
Revenue
The state revenue picture during the coming 
years will be noticeably influenced by coal- 
related legislation enacted by the 43rd legisla­
ture. Based on anticipated production quantities 
of 13.75 million tons in fiscal year 1974 and 20 
million tons in fiscal year 1975, revenue collec­
tions under the new strip mines tax law during 
that biennium are expected to amount to nearly 
$12 million, compared to the approximately $3 
million which could have been expected during 
the same period under the old law. Approxi­
mately $11.6 million of the $12 million collected 
will go to the state general fund, with the re­
mainder going to the respective counties in 
which the coal was mined.
Three pieces of legislation in particular will 
measurably affect future state revenue collec­
tions and, to a lesser extent, local revenues from 
coal-related industries. Each of these bills, HB 
509, HB 97, and HB 127, deals with a different 
aspect of coal-related activity in the state, and 
the nature of the fiscal impact of the bills will 
vary considerably. House Bill 509, which in­
creases the strip mines license tax schedule 
rates, will have an immediate and continuous 
impact on state and county general fund revenue 
receipts. House Bill 97, the Resources Indemnity 
Trust Act, mandates the annual collection of 
production based taxes from nonrenewable re­
source extracting industries, with the proceeds 
from these taxes to be held in trust for long 
range environmental improvement and damage 
correction purposes. House Bill 127, the Montana 
Utility Siting Act, will generate some revenue 
immediately through an add-on of .25 percent
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to the electrical energy producers’ license tax, 
and it will produce additional revenue each time 
a new facility for power and energy conversion 
is planned for construction. A brief description 
of each of these bills is presented below.
House Bill 509 amended earlier strip mine 
license tax rates upward by amounts ranging 
from 100 to 325 percent. The bill exempts from 
taxation the first 5,000 tons of coal mined by a 
given company and further provides that the 
country in which the coal is produced receives 
1<P per ton for each nonexempt ton of coal mined 
in that county. The remaining revenue produced 
by the tax goes into the state general fund.
A comparison of the rate schedule enacted in 
HB 509 with the rate schedule which was in 
effect before July 1, 1973 is presented below. 
(Rates are based on the amount of energy, in 
terms of British Thermal Units, produced by 
each pound of coal, and the rate schedule is 
oriented with respect to BTU categories.) In 
Montana BTU ratings vary: “The rank of the 
Fort Union coal increases westward and south­
ward from a 6,000-plus-Btu lignite in north­
eastern Montana to an average 9,720-Btu sub- 
bituminous coal in the Decker area near the 
Wyoming line on the west flank of the Powder 
River basin.”9
British Per Ton Current Per Percent
Thermal Unit Tax Rate in Ton Tax Rate Increase
Rating Effect Before Enacted in Under
(BTU’s/lb) July 1, 1973 House Bill 509 HB 509
Less than 6,001 4<P 12$ 200%
6,001 to 7.000 6$ 12$ 100%
7,001 to 7,500 6$ 22$ 267%
7,501 to 8,000 8$ 22$ 175%
8,001 to 9,000 8$ 34$ 325%
More than 9,000 10C 40$ 300%
House Bill 97, the Resources Indemnity Trust 
Act, establishes a special tax on the gross value 
of the production of nonrenewable resource ex­
tracting industries and provides that revenues 
thus collected be held in trust for long range 
environmental improvement. Specifically, the 
law provides that each industry in the business 
of mining, extracting, or otherwise producing a 
mineral will pay an annual tax of $25 plus one- 9
9Strippable Coal Reserves of Montana, Location, Tonnage, 
and Characteristics of Coal and Overburden, Preliminary 
Report 172, U.S. Department of the Interior, Bureau of 
Mines, March 1969, p. 8.
half of one percent of the gross value of the 
product at the time of extraction, provided that 
the gross value is in excess of $5,000. Proceeds 
of this tax will be deposited in a specially estab­
lished resource indemnity trust account of the 
Montana Trust and Legacy Fund. Monies in this 
account will be invested, and the earnings from 
these investments will themselves be deposited 
in the account.
Proceeds from the special resource indemnity 
tax and earnings from its investment will con­
tinue to be deposited in the resource indemnity 
account until its balance reaches $10 million. 
Investment earnings realized subsequent to 
achievement of this amount may be appropriated 
by the legislature for the purposes of improving 
the total environment. It is estimated that the 
resource indemnity trust account will achieve a 
balance of $10 million in approximately five 
years and that investments of account funds 
thereafter will produce at least $600,000 an­
nually for appropriation. Subsequent to the 
achievement of a balance of $100 million, the 
legislature may appropriate all proceeds from 
the special tax, as well as earnings on account 
investments, for environmental purposes.
House Bill 127, the Montana Utility Siting 
Act, was designed to regulate the planning, 
construction, and operation of energy generation 
and conversion plants within Montana. The rev­
enue generated by the provisions of Section 5 
and Section 6 (2) of the act is intended to fund 
the necessary state administrative effort associ­
ated with carrying out duties prescribed in the 
act.
The act provides for an add-on of .25 percent 
to the electrical energy producers’ license tax, 
which tax is applied to the gross income from 
sales of electrical energy in Montana. Based on 
an estimated gross income of more than $100 
million for the 1973-75 biennium, it is anticipated 
that the .25 percent add-on tax will produce a 
total of approximately $285,000 during those 
two years.
The other source of revenue provided in the 
act is a filing fee required of an energy producer 
for each facility planned for construction in the 
state. The filing fee is based on the estimated 
cost of the facility, and the percentage rate 
decreases as the cost of the facility increases. 
The table below presents the filing fee schedule 
set out in HB 127.
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Cost of Facility Filing Fee
Less than $1,000,OCX) 3% of cost
$1,000,000 to $20,000,000 $30,000 plus 1 % of excess over
$1,000,000
$20,000,000 to $100,000,000 $220,000 plus .5% of excess
over $20,000,000 
$100,000,000 to $300,000,000 $620,000 plus .25% of excess
over $100,000,000 
More than $300,000,000 $1,120,000 plus .10% of excess
over $300,000,000
In addition to the three bills discussed, coal 
mining in Montana will also be affected by the 
general revenue legislation enacted by the 43rd 
legislature. For example, House Bill 428, which 
established statewide property taxation for sup­
port of certain portions of the public school 
foundation program and related district permis­
sive levies, will, in some areas of the state, pro­
duce more revenue from coal mining operations 
and coal production net proceeds than would 
have been realized before its passage. Also, 
House Bill 254, which made the Corporation 
License Tax percentage permanent at 6.75 per­
cent, will produce increased revenue from coal 
operations, for the rate would have reverted to 
6.25 percent had this bill not passed.
Siting
The location, construction, and operation of 
large energy conversion plants and their associ­
ated transmission lines and pipelines can have 
substantial adverse consequences to natural 
systems and significant impacts on the social 
structure and economy of the surrounding area. 
Difficult decisions are therefore necessary in the 
location and operation of such facilities.
Maryland in 1968 was the first state to estab­
lish a siting review procedure. With the exception 
of that state and several others10 which have 
subsequently adopted legislation covering these 
facilities, tradeoffs and compromises regarding 
location and operation are made primarily by 
the operating companies, bound only by legal 
requirements usually limited to governmental 
assessment of specific aspects.
A case in point in Montana was the Colstrip 
power plant units #1 and #2 now being con­
structed by Montana Power Company and Puget
10Vermont enacted similar measures in 1969, followed by
New York and Washington in 1970, and by Arizona, Oregon, 
and Connecticut in 1971.
Sound Power and Light Company of Washington. 
State control was limited to an assessment, after 
construction had commenced, of the plants’ 
ability to comply with state and federal air pollu­
tion standards and regulations. This situation 
eventually led to litigation to legally define the 
state’s control (or lack thereof) in construction 
and operation of the plants. The Colstrip contro­
versy, which gained statewide publicity, brought 
home to Montanans the need for an active state 
program similar to that recommended by the 
Montana Coal Task Force, predecessor to the 
Energy Advisory Council:
The State should be given power to regulate or deny the 
siting and certain design features of energy conversion 
plants and dams, and the routing of railroads, pipelines, 
transmission lines, aqueducts and associated facilities, to 
minimize the adverse impacts while obtaining an equit­
able balance of tradeoffs.11
The people of Montana and their elected repre­
sentatives were ready to improve the existing 
limited review procedure, and Governor Judge 
last January requested the enactment of such a 
measure in his State of the State address. Subse­
quently, the comprehensive Montana Utility 
Siting Act was adopted by the 1973 legislature, 
placing Montana among the nation’s leading 
states with regard to siting legislation. The stated 
purpose of the act, which became effective with 
Governor Judge’s signature on March 16, 1973 
is to “ insure that the location, construction and 
operation of power and energy conversion facili­
ties will produce minimal adverse effects on the 
environment and upon the citizens of the state.” 
Utilities must now obtain a Certificate of En­
vironmental Compatibility and Public Need from 
the Board of Natural Resources and Conservation 
(BNRC) prior to the construction and operation 
of a utility facility, which is defined more broadly 
than in the statutes adopted by most other states. 
Included are power plants producing 50 mega­
watts or more of electricity, gasification plants 
and other plants capable of producing synthetic 
fuels or gas, plants capable of enriching uranium 
ores, transmission lines of specified design, 
capacity and length, and gas or liquid pipelines 
transporting products from a gasification or 
liquefaction facility. In addition, requirements 
of the act explicitly apply to such associated
"Coal Development in Eastern Montana, A Situation Report 
of the Montana Coal Task Force, January 1973, p. 2.
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facilities as transportation links of any kind, 
aqueducts, diversion dams, and other deliverance 
systems or equipment.
The act does not apply to utility facilities over 
which the federal government has exclusive 
jurisdiction. Neither is a certificate required for 
utilities under construction or in operation prior 
to January 1, 1973; however, a certificate is 
required for their associated facilities upon which 
construction had not commenced before that 
date.
At least two years prior to the anticipated con­
struction of a utility facility, the company must 
file an application with the Department of Natu­
ral Resources and Conservation (DNRC). (An 
exception to the two-year requirement exists for 
certain transmission lines, for which the time 
requirement for filing is reduced to nine months.) 
Accompanying the application must be the filing 
fee, as described in the preceding Revenue sec­
tion, which is used by the DNRC to administer 
the act.
Upon receipt of an application, the DNRC 
evaluates the proposed facility, giving intensive 
study to such factors as the need for energy, the 
utility’s effects on land use, water resources, and 
air quality, and the impacts of solid wastes, radi­
ation, and noise.
Within 600 days (180 days for specified trans­
mission lines) after receipt of the application, 
the DNRC must complete and furnish its report 
and recommendation to the BNRC. Studies, 
evaluations, recommendations, and an environ­
mental analysis resulting from the DNRC’s in­
vestigations are incorporated into this report, as 
are contributions from each of several other state 
agencies having expertise or legal responsibility 
regarding certain aspects of the facility.
After a public hearing and based upon the 
complete record, which includes documentary 
evidence submitted by the applicant and all inter­
ested organizations and individuals, the BNRC 
grants, denies, or modifies the application as 
filed. In granting a certificate, the BNRC is first 
required to determine, among other things, the 
following major factors:
1. The basis of the need for the facility;
2. The nature of the probable environmental 
impact;
3. That the facility represents the minimum 
adverse environmental impact;
4. That a determination has been made as to
what part of the facility, if any, should be 
located underground; that the facility is 
consistent with regional plans for utility 
systems within the state; and that the facil­
ity serves the interests of utility system 1 
economy and reliability;
5. That the facility conforms to applicable 
state and local laws, regulations, and ordi­
nances;
6. That the facility will serve the public inter­
est, convenience and necessity; and
7. That the authorized agencies certify that 
the facility will not violate state and federal 
air and water quality standards.
The BNRC then issues an opinion stating the 
reasons for the action taken, a plan for monitor- j 
ing environmental effects of the proposed facility, 
and an environmental evaluation statement in 
accordance with the Revised Guidelines for 
Environmental Impact Statements required by 
the Montana Environmental Policy Act of 1971.
Incorporated into the act are two waiver pro­
visions. First, the BNRC may waive compliance 
with the filing time limits if the applicant suffi­
ciently shows that an immediate need exists for 
the proposed facility, of which need the appli­
cant was not aware in time to comply with the 
filing period specified. Also, regarding applica­
tions filed before January 1, 1975, all or certain 
major provisions of the act may be waived by the 
BNRC for “good cause shown.” However, the 
BNRC last May agreed on a policy of not acting 
on waiver requests until an analysis and recom­
mendation on the application has first been 
prepared by the DNRC.
Another important feature of the Montana 
Utility Siting Act is the requirement that utilities 
furnish annually to the DNRC a ten-year plan for 
the construction and operation of utility facilities. 
(Each plan obtained under the act is available 
to the public, and interested persons may obtain 
a copy at cost by written request to the DNRC 
at the above address.) If the location of a utility 
facility is identified upon which construction is 
proposed within the next five-year period, the 
DNRC will examine the site and begin to deter­
mine whether construction of the facility would 
unduly impair environmental values. This study 
may continue until an application for a certificate 
is presented, and the information gathered may 
be used to supplement the evaluation of that 
application by the DNRC.
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Residents of the state may give formal adminis­
trative notice of violations and may bring actions 
of mandamus against the public officer or em­
ployee who fails to enforce the requirements of 
the act.
Each violation of the act on the part of the 
utility, i.e., failure to obtain a certificate or to 
comply with the provisions therein, can incur 
civil penalties of up to $10,000 and/or one year’s 
imprisonment, with each day of continued viola­
tion constituting a separate offense. Also spelled 
out in this law is authorization for an owner of 
real property to sue for damages if his water 
supply is contaminated, diminished, or inter­
rupted by the operation of the utility.
What effect will this act have on the operations 
of companies producing and transmitting en­
ergy? Quite possibly the Montana Utility Siting 
Act will be the mechanism to eventually contain 
energy production within the state to that yet 
undefined level compatible with the state’s 
capacity to assimilate such energy producing 
facilities.
Certainly companies will continue or increase 
the use of environmental safeguards in long- 
range planning, construction and operation of 
facilities, as necessitated by both the specific 
requirements of the act and public review early 
in the planning process of environmental implica­
tions of company plans.
Environmental safeguards usually require addi­
tional costs initially borne by the company util­
izing such safeguards. Also, the filing fee require­
ment of the act is a direct company expense. In 
both cases, environmental protection costs will 
ultimately be reflected in the prices paid by 
consumers. Charges for energy will more closely 
approximate its real cost to society, which in­
cludes mitigating the associated environmental 
damage as well as producing and transporting 
energy.
A question sure to arise is “What constitutes 
‘public need’ as used in the language of the act?” 
This raises an important issue—the extent of 
Montana’s obligation to supply energy to the 
nation. Although the United States is the world 
leader in per capita energy consumption, its 
energy use has been increasing recently at a rate 
of about 5 percent or about four times faster than 
its population growth.12
12Earl Cook, “The Flow of Energy In an Industrial Society,’’
Scientific American, Vol. 224, September 1971, p. 134.
Through its provisions for public disclosure, 
hearings, and opportunities to influence resource 
decisions, the Utility Siting Act should instill 
further awareness in the residents of Montana 
of the relationship between the increasing per 
capita energy consumption and the environmen­
tal costs of energy production and transmission. 
Although the need for energy in our society 
cannot be denied, quite possibly Montanans, 
who have shown a strong desire to protect the 
quality of life in our state, may as a result of 
this intensified awareness set an example for the 
nation by reducing our nonessential energy 
demands.
State Energy Policy
The Environmental Quality Council (EQC) 
was directed by the 1973 legislature’s adoption 
of Senate Joint Resolution 24 to conduct a state 
energy policy study. In doing so, the legislature 
recognized the necessity of substantial state 
initiative if Montana is to participate effectively 
in the formulation of a developing national 
energy policy. SJR 24 urges consideration of the 
full range of possible energy sources, optimal 
efficiencies in extraction, conversion and trans­
mission, the conservation of use, and alternatives 
for the administration and regulation of an en­
ergy industry.
The EQC recognized early in its existence that 
the environmental problems attending coal and 
energy development were among the most seri­
ous faced by the state of Montana. One of the 
first overviews of the coal situation in Montana 
to consider the wide-ranging consequences of 
development was compiled by an EQC staff 
member. This report, revised from time to time, 
was included as a broad introduction to the 
recent Coal Task Force Report, and together 
they provide groundwork for the initial research 
of the energy policy study.
In the energy policy study, the EQC will ac­
tively solicit input from federal and state agen­
cies, the Energy Advisory Council, the public, 
and affected industries. The Ford Foundation, 
which supplies the funding for the study, is also 
conducting a national energy policy study. Coop­
eration will provide a valuable interchange of 
information between the two. In addition, the 
Ford grant specifically provides for the use of 
available university expertise in the form of 
graduate student stipends and consulting service.
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These and other efforts will ensure that the study 
is comprehensive.
Topics covered will include all aspects of en- 
ergy generation and distribution, from extraction 
practices to consumption rates and patterns. 
Alternative demand projections for the state and 
adjacent consumer regions will be made with a 
conscious effort to distinguish between energy 
needs and wasteful usage. The available natural 
resources for meeting these needs, including 
proven reserves and alternative sources, will 
be examined. Conversion technology alternatives 
will be investigated to determine their relative 
efficiencies and environmental costs. The promis­
ing area of energy conservation, including con­
sumption habits of the industrial and residential 
sectors, will be explored in detail in recognition 
of the fact that the energy crisis is partially a 
demand crisis. The field of environmentally 
sound taxation policies will receive attention in 
order to identify appropriate rate structures and 
growth limitation policies. Because the state and 
federal governments finally shape energy policy 
through their administrative procedures, a dis­
cussion of their current and potential statutory 
authority and regulatory activities—in leasing, 
reclamation, siting, and land use control—is high­
ly appropriate.
The study will conclude with a list of specific 
recommendations to the state legislature for the 
formulation and implementation of state energy 
policy.
Also included should be recommendations for 
legislative expressions of intent to place the state 
on record regarding potential federal efforts at 
an energy policy. A crucial and difficult part of 
the study will be to ensure that the state’s para­
mount concern with the quality of her human and 
natural environment is not subordinated to a 
national policy which may essentially disregard 
those values in its concentration on quantity of 
energy production.
Comment
No one in state government can ignore the 
increasing nationwide energy demands—least 
of all, those in state government who are charged 
with the responsibility of making decisions 
affecting the way in which these demands are 
answered. Neither can we ignore the economic 
history of our state during the past decades,
characterized by a low per capita personal in­
come and a high unemployment rate, a lack of 
both capital investment and economic stability, 
and a decline in the viability of our rural com­
munities.
Yet we must not be coerced by the threat of a 
national energy crisis, nor enticed by the prospect 
of immediate economic benefits, into premature 
decisions about how best to utilize our coal and 
related natural resources. The stakes are too 
high, for we are in many cases making irrevoc­
able commitments which not only influence how 
these resources are utilized but also affect a way 
of life that is becoming increasingly unique in 
this country.
Instead, as Montana has unquestionably led 
the nation in adopting laws which will allow us 
some control over our own destiny (assuming 
these laws are not preempted by proposed fed­
eral legislation), so we must now take the lead in 
recognizing some rather harsh realities facing 
our state and nation.
First, we cannot continue the exponential 
growth rate in the utilization of energy without 
a realization that our actions will have a pro­
found, and in all likelihood negative, impact on 
our environment. The dual goals of improving or 
at least maintaining the quality of our environ­
ment while simultaneously fulfilling all demands 
for cheap energy may well be incompatible.
Second, we cannot reject the possibility that 
the energy crisis represents more than an isolated 
issue to be solved by reactive policies. There are 
indications that this problem may be a manifesta­
tion of far more serious problems associated with 
unlimited material growth; that this crisis may 
be the precursor to a series of crises in water, 
food, metals, population, land, and other re­
sources. Perhaps we are at the point where
having reached unprecedented levels in both [demo­
graphic growth and economic growth], man is forced to 
take account of the limited dimensions of his planet and 
the ceilings to his presence and activity on it. For the 
first time, it has become vital to inquire into the cost of 
unrestricted material growth and to consider alternatives 
to its continuation.13
Recognition of these realities will not be easy, 
for they are, at least superficially, contrary to
13Meadows, Meadows, Randers, and Behrens, The Limits to 
Growth, A Report for the Club of Rome’s Project on the 
Predicament of Mankind (New York: Universe Books, 1972). 
pp. 190-91.
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the traditional American value system, which 
includes an assumption that growth is invariably 
good and that expansion is the solution to many 
of our problems. However, the actions taken by
Montanans and the 43rd Legislative Assembly 
suggest that this state, more than any other, 




Public Response To Strip Mining 
In Montana, 1920s to 1973
A historian documents the 
lack of public response to strip 
mining in Montana for half a century
Two recent issues of the Great Falls Tribune 
contained six items relating to the strip mining 
of coal.1 Admittedly, the state legislature was in 
session at the time, resulting, perhaps, in more 
than the usual coverage. Yet in contrast, a check 
of the Tribune during the entire first two months 
of 1969 (during which the Forty-first Legislature 
was in session) unearthed only ten items con­
cerning various aspects of strip mining.2 Public 
response to strip mining in Montana is thus a 
very recent phenomenon, especially given the 
fact that strip mining of coal was begun in the 
state in the 1920s.
Development of the Rosebud Coal 
Fields at Colstrip
A Northern Pacific official, speaking to mem­
bers of the Montana Coal Symposium in Novem­
ber 1969, informed his audience:
Sometime late today, 100 empty hoppers will pull into 
Forsyth. By tomorrow at 6:00 p.m. those cars will be com­
ing out of the Big Sky Mine loaded and on their way to 
Minnesota Power and Light at Cohasset. Three big 3300
or 3600 horsepower diesels will be on the head end with 
two more cut in as slaves about 60 cars back.
In 1973, when their new 350 megawatt plant goes on 
the line, the coal will be transported in two train sets of 
102 solid bottom cars each and five high power loco­
motive units, . . . making two round trips per week each. 
They will operate on a total elapsed time per cycle of 76 
hours and 45 minutes. This arrangement will be capable 
of delivering the two million plus tons required annually 
at this new installation of Minnesota Power and Light.3
The coal in question is obtained by open-pit 
or strip mining at the Peabody Coal Company’s 
Big Sky Mine in the Rosebud field near Colstrip 
in eastern Montana. Colstrip, Rosebud County, 
is thirty miles due south of Forsyth; Forsyth is on 
the main line of the Burlington Northern. Various 
estimates have been made of the amount of 
strippable coal available in that part of Montana. 
One of the more reliable of these puts the figure 
at 30 billion tons.4 5For comparative purposes, 
from the state’s first settlements to 1970, Mon­
tanans had extracted, by all methods of mining, 
only 180 million tons of coal.s The 30 billion 
tons of strippable coal represent a larger energy
'Great Falls Tribune, February 25, 1973, pp. 6, 22, 23 ar 
February 18, 1973, pp. 1, 22, 4B.
2/b/d., January 5, p. 4; January 23, p. 9; January 31, p. 
February 2, p. 20; February 13, p. 20; February 14, p. 7; Fel 
ruary 16, p. 5B; February 18, p. 1; February 22, p. 2; all 1961
3R. Pederson, "Unit Trains,” Proceedings of the Montana 
Coal Symposium, November 6-7, 1969, Billings, Montana 
p. 71. Hereafter cited as Proceedings . . . .
4S. L. Groff and R. Matson, “Montana's Coal Resource Situ­
ation," The Mining Record, 83 (13): 5, 1972.
5E. R. Phelps, “Strip Mining," Proceedings . . .  , p. 65.
William B^Evans is Associate Professor of History at the University 
cially in the West. 1 of Montana, Missoula. His field is the history of business, espe-
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resource than “the entire nation’s total proven 
reserves of natural gas, which now constitute 
the supply for 31 percent of our total energy 
market.’’6
The Northern Pacific, via its wholly owned 
subsidiary, the Northwestern Improvement 
Company, began exploration of the Rosebud 
County land-grant coal lands in 1912. Company 
geologists determined that from the nine sec­
tions of Northern Pacific land examined, 100 
million tons of coal could be stripped. As for the 
remaining Northern Pacific lands in the vicinity, 
one company official later reported: “the Rose­
bud bed covers such a large area that the work 
required to get an accurate estimate of the 
amount of coal is impractical.”7
Since the late nineteenth century, Northern 
Pacific coal for most of the Montana operations 
had come from its mines at Red Lodge. After 
World War I, Northern Pacific officials explored 
the possibility of exploiting their strippable coal 
resources in Rosebud County. Although of some­
what lower quality, they discovered that Rosebud 
coal at 65 cents a ton was far cheaper than Red 
Lodge coal, which sold for up to $3.00 a ton. 
Northern Pacific executives figured that using 
Rosebud coal would save the company from 
$700,000 to $1 million a year.
In addition to expected savings in the price of 
coal, Northern Pacific management hoped to end 
some of their labor troubles and reduce the cost 
of operations by switching to strip mining in the 
Rosebud field. The United Mine Workers had 
organized the Red Lodge mines some years be­
fore the war and promoted strikes in the immedi­
ate postwar years. When in 1923 those strikes 
threatened to curtail or halt Northern Pacific 
railway operations, the Rosebud geological re­
ports were pulled from the files.8
After constructing a railroad spur, acquiring 
land and mining rights, and arranging to switch 
to the relatively new technique of strip mining, 
the Northern Pacific moved its Montana coal 
operations from Red Lodge to Colstrip. At Col-
6S. David Freeman, "Energy and the Environment in the 
Years Ahead,” Proceedings . . . .  p. 5.
7Lochren Donnelly to C. C. Andersen, September 6, 1922, 
Northern Pacific Railway Company archives, St. Paul, Min­
nesota. President’s File 632F.
8For this whole story see Robert L. Peterson and William B.
Evans, “Decision at Colstrip," Pacific Northwest Quarterly,
July 1970, pp. 129-36.
strip there would be few labor problems. This was 
to be an excavation project; skilled operating 
engineers were needed, skilled miners were not. 
Indeed, Northern Pacific officials were so leary 
of organized labor that they contracted the ex­
cavation work to Foley Brothers Construction 
Company of St. Paul. The strategy certainly 
succeeded. Northern Pacific trains were powered 
by Colstrip coal through and beyond World 
War II, with virtually no labor problems in get­
ting the coal. This in spite of the accusation of 
the Montana State Federation of Labor in 1931 
that Northern Pacific employees at Colstrip “re­
ceive the lowest wages paid men employed in 
mining coal in the state, and the men are worked 
ten hours a day.’’9 (The statement failed to 
mention that this was not conventional mining.)
The move to Colstrip was, moreover, econom­
ically successful. The first cut into the overburden 
was made on August 6,1924. Using an enormous, 
newly designed electric shovel, and a far smaller 
labor force than had been required at Red Lodge, 
the Northern Pacific’s chief engineer could re­
port, little more than a year after operations 
began: “the first completely electrified coal strip 
pit in the country . . .  is reducing the cost of the 
railway’s locomotive fuel at the rate of at least 
$700,000 a year.”10 (The resort to electricity 
was necessitated by an inadequate water supply 
for steam.)
Reasons for these savings, other than lower 
labor costs, are fairly obvious. Strip mining is 
simply more efficient than traditional mining. 
First, "by this method the average recovery is 
95 percent as compared to 50 percent for under­
ground mining and second, it does permit the 
mining of coal which is too thin or too shallow 
or too faulted . . .  [to be mined] by the under­
ground method.”11
The latter was not a problem in the Rosebud 
field. H. E. Stevens, chief engineer of the North­
ern Pacific, writing in 1925, described the first 
pit at Colstrip:
The pit is approximately 7,800 feet long, and will ulti­
mately be cut to a width of 900 feet. The estimated coal
9Montana State Federation of Labor, Yearbook, 1931, 
p. 55.
10H. E. Stevens, "The First All-Electric Coal Strip Mine is 
Saving the N. P. $700,000 a Year," Coal Age, November 12, 
1925, p. 660
n E. R. Phelps, "Strip Mining," Proceedings . . . .  p. 66.
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available in this pit is approximately 6,800 cu. yds. . . .
All but a small quantity of the stripping lies below the
50 foot contour.12
A photograph caption in the same article re­
minded the readers that “this mine . . .  is near 
the region made famous by the Custer massacre. 
The historic, Indian-fighting, Big Horn country 
is directly at the west of the Colstrip coal beds.” 
More recently, a reporter observed that in the 
Rosebud field “the overburden consists of top 
shale ranging from 5 to 30 feet in thickness, sand 
rock from 15 to 30 feet, and shale 30 to 40 feet. 
The seam averages 26 feet in thickness.”13
Thus the Northern Pacific achieved its objec­
tives. Colstrip was a success. However, despite 
company studies made before the war, which 
clearly showed that dieselization would produce 
more power per dollar, the easy acquisition and 
low price of Colstrip coal led railroad officials to 
delay conversion to diesel power for so many 
years beyond World War II that the long-range 
benefits are less demonstrable than the short.14 
Dieselization was accomplished in the mid- 
1950s, however, and the Northern Pacific sub­
sequently granted “a 30-year mining lease to 
Montana Power Company, covering 3,300 acres 
of . . . coal lands near Coalstrip [sic].”15 Mon­
tana Power created a subsidiary, Western Energy 
Company, which now manages its coal and nat­
ural gas properties. Stripping, for the Cohasset, 
Minnesota, plant was resumed in 1968, with the 
excavation contract going to the Peabody Coal 
Company.
Early Laws Relating to Coal
One reason for the low price of Colstrip sub- 
bituminous was that no expenditures were 
made, voluntarily or involuntarily, for reclaim­
ing or recontouring the pits and spoil banks. 
True, one can discover an early Montana anti­
pollution law directed at coal operators. The Sev­
enth Legislative Assembly passed, in 1901, “An 
act to prevent all Persons Owning or operating 
a Coal Mine on the Bank of a Stream Containing 
Fish or Water which is used for Domestic Pur­
poses, or for irrigation from Depositing Coal
12Stevens, p. 662.
13Walter J. Johnson, “The Coal Industry in Northern Wyo­
ming. and the State of Montana," Mining Engineering, 
5:1271, 1953.
14Peterson and Evans, p. 136.
15News item from Railway Age, June 8, 1959, p. 36.
Slack or Coal Screenings from such mine in such 
Stream.”16
On the other hand, no laws controlling strip­
ped-land “pollution” and no laws providing for 
the restoration of strip mined lands appeared on 
the books until 1967.17 In that year the coal 
mine license tax provision, which had been en­
acted in 1921, was amended to apply to strip coal 
mining only..18 Under this law, strip coal mining 
companies that had voluntarily contracted to 
reclaim mined lands with the Montana Bureau 
of Mines and Geology could apply half the re­
clamation costs as a tax credit toward the coal 
mine license tax.
The really pertinent laws relating to Montana’s 
coal resource before 1967 had as their primary 
intent the exploitation of that resource: getting 
the coal out of the ground and to market. Thus, 
under the heading of “Coal Mining Leases and 
Permits,” a law of 1927 stipulated conditions 
under which the State Board of Land Commis­
sioners could grant leases for exploitation of coal 
on state-owned land. The “ reclamation” section 
ordained:
. . .  all such coal leases shall be subject to the condition 
that the coal must be mined, handled and marketed in 
such manner as to prevent as far as possible all waste of 
coal and shall also be subject to the condition that the 
mining operations shall be carried on in such systematic 
and orderly manner as not to make subsequent mining 
operations more difficult or expensive.19
In a similar vein, a 1955 “Act to encourage 
Industrial Development in Montana” instructed 
Montana State College personnel to conduct 
experiments regarding the “Commercial utiliza­
tion . . . [of] Montana’s vast coal and lignite re­
sources.”20 A sum of $20,000 was appropri­
ated; no mention of reclamation was made. Even 
the 1967 law, the first to at least encourage sys­
tematic reclamation of the stripped lands, began 
with a policy statement which insisted that 
these “vast deposits” should be used to “attract 
new industry to this state.”21 *
16Session Laws, Seventh Legislative Assembly, Senate Bill 
56, p. 165.
17Session Laws, Fortieth Legislative Assembly, Ch. 245, 
pp. 734-36.
18/b/d., Ch. 244, pp. 732-33.
19Revised Codes of Montana (1947), Annotated, Vol. 5, 
Part 1, 81-501, p. 216.
20Session Laws, Thirty-fourth Legislative Assembly, Ch. 
180, pp. 403-404.
21Sess/on Laws, Fortieth Legislative Assembly Ch. 245,
p. 734.
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Newspaper Coverage of Strip Coal 
Mining to the 1960s
Although one searches in vain through Mon­
tana laws and legislative records for evidence of 
“public response” to the Northern Pacific’s 
Colstrip operation and other strip-mining activ­
ity from the 1920s through the 1950s and into 
the 1960s, one hopefully turns to the news­
papers—traditional conveyors of public feeling.
If the Billings Gazette was representative 
(Billings is the urban area nearest Colstrip)— 
and it was—the newspapers showed no more 
“public response” than the statutes. Because it 
was one of a number of urban newspapers 
secretly owned by The Company (the Anaconda 
Company), and these newspapers circulated in 
the population centers of Montana, the Gazette 
was characteristic of most Montana dailies.22 
An official “secret,” ownership of the newspaper 
chain was widely guessed and publicized, and 
editorial and news content reflected company 
views.23
In the 1920s, Billings Gazette editorial writers 
blasted Democrats and praised Republicans; 
promoted eastern Montana agriculture, wherein 
lay the area’s “future and permanent prosper­
ity,” and criticized “debunkers” of that agri­
culturally depressed area;24 but, in general, 
they said little about Montana matters. Some 
years later the editor of an independent weekly 
summed it up nicely: “when they talk about 
Montana, Anaconda Company papers never get 
more involved than the desire for shade trees 
on Central Avenue.”25
In such a press one could not expect to find an 
environmentalist public response to the ripping 
and stripping at Colstrip. Beyond this, and
^An exception to this rule was the Great Falls Tribune. 
Yet a brief perusal of that source revealed but scattered 
mentions of the Colstrip operation and no indication of 
environmental concern. The Great Northern, not the North­
ern Pacific, was the important railroad in the Tribune's 
circulation area.
“ For a full discussion of this subject see Richard T. Reutten, 
‘‘Togetherness: A Look into Montana Journalism," reprinted 
' 'n Michael P. Malone and Richard B. Roeder, eds., The Mon­
tana Past. An Anthology (University of Montana Press: 
Missoula, 1969), pp. 286-97.
24Billings Weekly Gazette, April 1, 1924, p. 4.
25Columbia Falls Hungry Horse News, January 30, 1959, 
p. 2; quoted in Reutten, p. 296. See also, John M. Shiltz, 
Montana’s Captive Press,” Montana Opinion, June 1956, 
I PP. 1-11.
strangely, the Gazette did not even mention the 
existence of the Colstrip project. Thus, when an 
editorialist linked prosperity to “the soil,” he 
was referring to hay, barley, sugar beets, wheat, 
even corn, but not coal.
Flickerings of conservationist attitudes did 
appear in the Gazette. Readers were scolded that 
Africa was the first “country [sic] to undertake 
the conservation of its primeval life,” and it was 
a shame that the United States had not awakened 
to the problem "until it was too late.”26 Further, 
British Columbian lumbermen were praised 
for treating timber as a crop; that was the 
businesslike approach.27 Yet, writers made 
few, if any, specific recommendations. Thus, 
neither newspapermen nor legislators articu­
lated a “public response” to the Northern Paci­
fic's open-pit coal mining at Colstrip or other 
strip mining in the area.
Public Response and Reclamation 
after 1965—And a Comment
As the Knife River Coal Company’s manager 
aptly observed, “the process of reclamation takes 
time—and will not be accomplished overnight or 
even in three or four years.”28 Evidence is at 
hand for this contention: 1) Franklin Roosevelt 
and his agronomists suffered many failures in 
the early stages of the “shelterbelt” project in 
the 1930s before the barren midwestern fields 
were dotted with trees and woods;29 2) at the 
Knife River open-pit mine near Savage, Montana, 
reclamation has been proceeding for several 
years. Results are mixed: “tens of thousands of 
trees have been planted and various legumes 
seeded, often with total failure but occasionally 
with surprising success” ;30 3) at Colstrip, where 
the Burlington Northern began restoration of the 
old mines in 1971, results are not yet ascertain­
able, but progress has been slow: by July 1972
26Billings Weekly Gazette, June 17, 1924. p. 4.
2 * Ibid., August 19, 1924, p. 4.
28Thomas A. Gwynn, “Land Reclamation as Viewed by a 
Coal Operator," Proceedings . . . .  p. 100.
29H. H. Chapman, "Digest of Opinions Received on the 
Shelterbelt Project," Journal of Forestry. XXXII (1934). 
pp. 952-57.
30Gwynn, p. 101. Savage is, to be sure, about one hundred 
miles north of Colstrip. However, the climatic and soil condi­
tions are similar enough to warrant comparison. See also. 
Wilbur Wood, "Reclamation: A Bad Joke." Borrowed Times 
February 21. 1973. p. 5.
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only 130 of an estimated 1,000 acres had been 
contoured;31 4) Peabody Coal Company, opera­
tors of the Big Sky Mine at Colstrip, refused to 
voluntarily comply with the 1971 Reclamation 
Act. “A tour of coal operations in eastern Mon­
tana by state and federal officials last May ‘re­
flected general disapproval with the current 
reclamation effort’ being made by Peabody.”32 
Thus the art and practice of restoration of 
open-pit mined lands are not far advanced. But 
public response as seen in the media, in the legis­
lature and in public gatherings around the state 
has made a dramatic about face and has had 
some effect. Some examples of media concern 
in the newspapers, as expressed in headlines 
alone, may indicate the expanded coverage and 
the breadth of the problem: “Committees [of 
the U.S. House and Senate] To Consider Strip 
Mining Legislation” ;33 “Early Action Seen on 
Coal” (in Montana Legislature);34 “ Montana 
Power Company Ads Misleading, Solon 
Says” ;35 “ Land Reclamation Deemed as Popu­
lar as Apple Pie” ;36 “House Scuttles Bill for 
Coal Moratorium.”37 
Public response has also taken the form of 
group organization and expression. The problems 
associated with coal extraction and utilization 
in eastern Montana are so complex that one must 
use caution in characterizing groups as “en­
vironmentalists” and “developers.” However, 
of the many groups expressing an interest in the 
strip-mining issue, it is generally accurate to 
place the Northern Plains Resource Council and 
the Montana League of Conservation Voters in 
the former category, and the Montana Coal Pro­
ducers Association, the Burlington Northern, 
and the Montana Power Company in the latter. 
The public relations and lobbying efforts of such 
public and private groups and others concerned 
with coal development in eastern Montana have 
resulted in passage of two new strip mine re­
clamation acts in the 1970s.
The Montana Open Cut or Strip Mined Recla­
mation Act of 1971 compels strip mine opera-
31 Photo caption, Westwords, Vol. 3, No. 7, July 1972. (West- 
words is a Burlington Northern, Montana Division, publicity 
sheet.)
32Missoulian, July 9, 1972.
33Missoulian, July 9, 1972, p. 31.
34Missoulian, August 4, 1972, p. 8.
35Great Falls Tribune, January 14, 1973, p. 16.
“ Great Falls Tribune, February 4, 1973, p. 6.
37Great Falls Tribune, February 18, 1973, p. 1.
tors to acquire state permits which are granted 
only after restoration contracts are negotiated 
with the State Board of Land Commissioners. In 
the 1973 legislative session some support was 
demonstrated for a moratorium on new strip 
mine starts, and a reclamation measure, de­
scribed by Lt. Governor Bill Christiansen as the 
strongest in the United States, was passed.38
Finally, however, in light of the fact that we 
have little knowledge of the long-range conse­
quences of strip mining, I, for one, would favor 
a conservative approach. If it is true, as one 
critic maintains, that the new environmental 
politics provide far less room for compromise 
than did the old politics of economic abun­
dance;39 if it is true that you either dam the 
Grand Canyon or you don’t, either cut down the 
redwoods or you don’t, either mine eastern 
Montana, construct transmission lines, build 
new dams on the Yellowstone and the Tongue, 
plus a network of aqueducts to transport the 
water, or you don’t; if these things be true, and 
we have to choose either a disrupted physical 
environment or scarcity and higher prices, then 
our options are far more difficult than most of 
us realize. Even if we consider the many options 
to coal development in eastern Montana, some 
of us may still agree with long-time Rosebud 
County rancher, W. D. McRae, who con­
cluded: “One destroyed acre in the state of 
Montana is one acre too many.”40
“ Christiansen made this claim during a panel discussion, 
aired on a statewide television hookup, Sunday, March 18, 
1973. For good summaries of reclamation, environmental, 
and related bills passed in the 1973 legislative session see 
Gary Langley, “Coal Legislation in Spotlight,” Missoulian, 
March 23, 1973, p. 25, and Dennis E. Curran, "Environment­
al Score: Pluses and Minuses,” ibid., p. 32. See also the 
article on coal-related legislation in the 1973 legislative 
session by Gary Wicks, et al. on pp. 5-15 of this issue of 
the Montana Business Quarterly.
“ Grant McConnell, "New Politics of Conviction," The. Na­
tion, April 8, 1938, pp. 471-76.
40W. D. McRae, “Coal Industry at What Price? A Rancher’s 
View,” Proceedings . . . .  p. 109. For references to projected 
transmission lines, dams, etc., see Dale E. Burk, "BPA Plan­
ning Transmission Line Through Magruder Corridor," Mis­
soulian, July 9, 1972, p. 17; and Mavis McKelvey, and Bill 
Tomlinson (representing the Montana League of Conserva­
tion Voters), “When the Prairie is Gone, Who Will We Be?”, 
Missoulian, July 6, 1972, p. 4. One of the best sources of 
information on current strip mine developments is The 
Plains Truth, a newsletter published by the Northern Plains 
Resource Council, 437 Stapleton Building, Billings, Montana.
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Federal Regulation of Strip Mining: 
Doubtful Protection
Historical examples throw 
doubt on federal regulation as 
a means to protect the public interest
Introduction
Several proposals to bring strip mining under 
federal regulation are now before various con­
gressional committees. Environmentalists from 
the western plains and the Appalachian states are 
supporting particular bills. The coal and energy 
companies are also supporting the concept of 
federal regulation. These may seem strange bed­
fellows. But a glance at the history of public regu­
lation of business in this country indicates that 
this is not strange at all. It is a warning that fed­
eral regulation may amount to something quite 
different than what many environmentalists ex­
pect.
Since the late nineteenth century, “ liberals” 
and “progressives” have sought to deal with vari­
ous social and economic problems by strengthen- 
•ng and using the powers of the federal govern­
ment. They have been extremely successful: the 
federal government has grown into a massive 
bureaucracy that dominates all other levels of 
government. Its influence is found in almost 
every field of social activity: schools, medical 
care, roads, sewage disposal, mental health, legal 
aid, environmental protection, and the like. In­
creasingly, in the name of public interest, the 
federal government has been called upon to 
regulate” what had previously been considered
“private” business affairs. If one looks closely at 
many federal regulatory agencies and much of 
the federal regulatory legislation, one does not 
just see government control of socially harmful 
business activities. One may see the opposite. 
What such regulatory legislation has done in the 
past is to turn government power over to private 
interests to protect their economic position and 
legitimatize their privileges.
The same could happen with strip-mining legis­
lation. Instead of protecting the land, economic 
base, environment, and population from exploi­
tation, degradation, and depletion, federal regu­
lation may be designed and introduced by the 
energy lobbies themselves to protect energy com­
pany profits and power. One way to achieve this 
end would be to render state control of strip min­
ing ineffective and substitute in its place weak 
federal legislation which shores up the big na­
tional energy companies while driving their 
smaller, local competitors out of business.
Before offering some theoretical reasons to 
view federal regulation as a very mixed blessing, 
let us draw on two historical cases—the regulation 
of the oil industry and the railroads—to illustrate 
the pitfalls of federal regulation. Then we will 
look at the current rumblings from Washington to 
see what is happening today in the domain of fed­
eral environmental regulation and draw some 
conclusions on where this may lead.
Thomas M. Power is an Assistant Professor of Economics at the University of Montana.
Summer 1973
22 Thomas M. Power
A Historical Example: Oil
The cause of conservation has long been used 
to justify federally supported regulation of petro­
leum production in the United States. The results 
of this regulation indicate how environmental 
concerns can be used for quite different purposes.
Competition between two or more producers to 
develop a fixed, common pool of a resource will 
lead to rapid depletion of that resource. Each 
producer knows that whatever he does not take 
from the common pool becomes his loss and his 
competitor’s gain. So each tries to take as much 
out as rapidly as he can. This competition drives 
prices to very low levels, leads to rapid depletion 
of the resource, and, ultimately, bankruptcy for 
many producers. Theoil industry has long sought 
to protect itself from this sort of competition. At 
first it did so through combinations and agree­
ments on prices and production among the com­
peting companies. The Standard Oil Trust was 
temporarily quite successful in “ regulating” the 
industry without direct government assistance. 
By 1880 this single trust controlled virtually all 
(94 percent) of the nation’s refining capacity. 
However, by 1911, when the Trust was nominally 
dissolved by federal court order, its share of total 
capacity had fallen to 64 percent.1
The failure of Standard Oil to move quickly 
into the California, Texas, and Gulf area oil fields 
gave rise to strong independent oil companies 
who challenged Standard Oil’s dominant posi­
tion.2 This incipient competition and the court- 
ordered dissolution of the Trust forced the oil 
industry to take a different approach to “ regula­
tion,” a political one. They turned to the federal 
government to limit competition among oil pro­
ducers and protect their profits.
The details of government regulation of the oil 
industry are extremely complex, but they include 
government supported production restrictions, 
government arranged fixed prices, import quotas, 
and a maze of favorable tax legislation.3 In the 
name of conserving our national supply of oil, the 
federal Bureau of Mines and the state regulatory 
agencies in the oil-producing states restricted the
’Thomas G. Moore, “The Petroleum Industry,” in Walter 
Adams, The Structure of American Industry, 4th edition (New 
York: Macmillan Co., 1971), p. 118.
2Gabriel Kolko, The Triumph of Conservatism (New York: 
Free Press, 1963), p. 41.
3See Moore, p. 118, for a short summary of the regulations.
amount of oil that could be pumped from each 
well so that the price of crude oil could be kept 
artificially high. This, of course, brought high 
profits to the oil companies.4
One would expect that if the regulation was 
aimed at conserving a nonrenewable national re­
source, the regulators would have welcomed im­
portation of oil from countries richer in oil than 
we are. This was not the case. While one set of 
regulations (justified by “conservation” ) sought 
to keep some American oil in the ground, another 
set of regulations (justified by “national se­
curity” ) forced the extraction of that very same 
oil: the federal government forbade (until very 
recently) the importation of any substantial 
amounts of foreign oil, thus forcing Americans to 
consume only American oil. Both sets of regula­
tions, of course, meant higher prices for the 
American consumer and higher profits for Ameri­
can oil.
Conservation was used in this case as an un­
impeachable excuse to protect the profits of a 
particular industry at the expense of the general 
public. The Office of Emergency Preparedness es­
timates the cost to consumers of the import quo­
tas alone at $5.26 billion a year; Standard Oil of 
New Jersey admits that the cost is at least $3.45 
billion a year.5
This is not “ regulation” for the general wel­
fare at all. It is the use of the political power of the 
government to obtain monopoly privileges for 
private business that were unobtainable through 
market manipulation and merger.
Another Historical Example: 
Railroads
One other dramatic example of how progres­
sive political ideals can be manipulated by pri­
vate business to use the government to eliminate 
the competition that threatens their profits is 
found in the history of railroad legislation in this 
country. One of the first federal regulatory agen­
cies established in the United States was the In-
4These regulations date back several decades—before the cur­
rent concerns over balance of payments problems, energy 
crisis, and dependence upon potentially hostile Arab govern­
ments. It is ironic that now, when potentially our balance of 
payments problems are most severe, the federal government 
has been forced by fuel shortages to abandon the restric­
tions on oil importation.
5Moore, p. 144.
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terstate Commerce Commission (ICC). The usual 
view is that it was established to protect the con­
sumer from the monopoly power of the railroads. 
It was this goal that groups of small producers 
and consumers had in mind when they struggled 
at state and federal levels to bring the railroads 
under public regulation. The historical details, 
however, tell another story.6 We find again that 
corporate interests were able to use a popular 
cause for ends quite at odds with the public’s in­
tentions.
To build and put into service a railroad requires 
a tremendous initial investment compared to the 
later maintenance and operation costs. This sort 
of cost structure encourages what is usually 
termed cut-throat competition: as long as current 
costs are covered by sales revenue, competition 
can drive prices down far below total costs with­
out driving the firms out of business immediate­
ly. The way is open for rate wars of the sort that 
characterized the late nineteenth century rail­
roads. On routes between major shipping cen­
ters, competition between railroads was intense. 
Between St. Louis and Atlanta, for example, 
there were twenty competitive routes utilizing 
various combinations of rail and water transpor­
tation.7 This competition led to a steady decline 
in shipping rates. Competition was playing its 
classic role: cutting profits to the minimum nec­
essary to keep a business operating, thus passing 
on the benefits of technological improvement to 
the consumer.
Railroad executives tried repeatedly to enter 
into price fixing and market sharing agreements 
that would end the competition that was swal­
lowing their excess profits. After brief periods, 
these arrangements always failed. This failure, 
together with increasingly militant state regula­
tion, drove railroads to seek government enaction 
and enforcement of anticompetitive regulations. 
Railroads lobbied actively for federal “ regula­
tion.” The Interstate Commerce Act of 1887 was 
the result. Railroad men helped write the bill; 
railroad men dominated the first commissions; 
the railroads lobbied for thirty years to strength­
en the ICC to the point where it could enforce 
common, noncompetitive rates and guarantee a 
“reasonable” return to all established railroads.
6The following discussion draws heavily upon Gabriel Kol- 
ko’s Railroads and Regulation (Princeton, New Jersey: 
Princeton University Press, 1965).
7Gabriel Kolko, Railroads and Regulation, p. 7.
Railroads never were regulated in the normal 
sense. Instead the legal power of the federal gov­
ernment kept railroad rates high; railroad profits 
were saved from effective state regulation, from 
competition among themselves, and for a time, 
from competing new transportation industries 
such as trucking.
Additional examples of industries that have 
used federal government “ regulation” for pur­
poses sometimes quite at odds with the public in­
terest include some public utilities, banking, and 
others.
Government Regulation of 
Business
Federal regulation of business activity is justi­
fied within the context of contemporary “ liberal” 
political ideology by a particular view of the fed­
eral government. The federal government is 
viewed as a neutral body of people who manage 
and mediate the conflicting interests of various 
groups of citizens and seek to protect the interests 
of all.
History suggests an entirely different view of 
the role of government intervention. Historical 
examples show that the federal government’s le­
gal powers often have been used by established 
business interests to “ rationalize” the national 
economy. This “ rationalization” involves 1) solv­
ing real, national economic problems (such as an 
erratic or unresponsive money supply) in a way 
that protects established economic interests, 2) 
eliminating the business competition that con­
stantly threatens to produce chaotic market con­
ditions and lower profits, and 3) standardizing 
“ rules of the game” across all of the states in 
ways that do not threaten business privileges.
This historical interpretation does not propose 
a conspiracy theory of history which simply re­
places the liberal theoretician’s “good,” neutral 
men with “bad,” bribe-taking officials. From the 
time of Hamilton in the early days of the Re­
public, the federal government has been domi­
nated by men who shared the business com­
munity’s view of the general welfare. Slogans 
such as: "The business of America is business,” 
and “What is good for General Motors is good for 
the country,” could have come at almost any 
point in our history, from almost any administra­
tion. America’s leaders have almost always seen 
the economic health of the country as synony-
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mous with the profitability of the country’s busi­
nesses. In Washington, the dominant, most per­
manently organized, and best financed lobbies 
have been those of America’s businesses. They 
have had a day-to-day interest in what the gov­
ernment is doing and daily contact with that gov­
ernment. Finally, the federal government draws 
heavily upon the business community for the or­
ganization and administrative skills it needs.
All of these factors almost guarantee that the 
federal government’s view of the world will not 
be very much at odds with the business com­
munity’s. They also spell out why federal regula­
tion of business always turns the direction that it 
does.
With these historical examples in mind, let us 
briefly examine what has been happening re­
cently in federal regulation of environmental re­
sources—especially those that may be used to 
produce “energy.”
EPA and the States
The Environmental Protection Agency (EPA) 
was set up to protect environmental resources 
throughout the nation. The Clean Air Act of 1970, 
which EPA was to administer, was intended to 
force each state to take action to clean up its own 
air. Yet earlier this year the EPA Assistant Ad­
ministrator for Air and Water Programs, under 
pressure from (as his memorandum called them) 
"the White House people,” asked EPA’s legal 
counsel for advice on how the Clean Air Act could 
be used to “ ‘force’ states to delay implementa­
tion of the State (air pollution control) Plans” 
when and if EPA was “not able to convince States 
to: (a) redefine the ‘reasonable time’ allowed for 
achievement of secondary (sulfur pollution) 
standards (b) delay enforcement of (state plans) 
in areas already meeting (federally defined) sec­
ondary standards (for sulfur emissions).”8
The EPA memorandum asking for this legal 
advice admitted that relaxation of oil import con­
trols would enable all states to comply with the 
sulfur emission standards by 1975, as required 
by the law. But, the memorandum said, EPA 
wanted to make sure that state air pollution con­
trol laws did not cause “coal industry disrup­
tions” by forcing polluting industries to turn to
8For the full text of the memorandum see Environment Re­
porter, 1973, p. 1478. My emphasis.
low-sulfur oil.9 If stringent state regulations 
could be blocked, coal could continue to be used 
while more sulfur removal equipment was manu- 
facutred and installed and low-sulfur western 
coal was developed. Here we have the federal 
government trying to protect a major industry by 
using the Clean Air Act to prevent states from 
cleaning up their air.
The President’s Office of Emergency Pre­
paredness (OEP) has been reported to have pre­
pared a plan it claims will cope with the "energy 
crisis” without worsening our international pos­
ture by obtaining “selective and temporary re­
laxation" of some state air pollution control 
standards.10 This will allow high-sulfur, Ameri­
can coal to be burned instead of foreign low- 
sulfur oil.
The federal Environmental Protection Agen­
cy, itself, recently, yielding to pressure from other 
federal agencies and a suit brought by Kenne- 
cott Copper Company, announced its intention to 
withdraw the federal secondary sulfur emissions 
standard.11 This, of course, puts pressure on 
the states such as Montana, who, after long bat­
tles, established their own secondary sulfur 
standards, to also abandon them.
The handwriting is on the wall. Federal regula­
tion may well be used to limit state regulation 
of environmental resources; thus without the 
power to regulate itself, Montana may be helpless 
to stop deterioration of air quality in areas, for 
instance, where large coal-fired electric genera­
tors are located.
White House Strip-mining 
Legislation
The White House, for the second year in a row, 
has submitted to Congress strip-mining legisla­
tion that was worked out in cooperation with the 
National Coal Association and the American 
Mining Congress.12 This legislation allows a 
delay in the imposition of any national controls 
on strip mining for three to five years and is dan­
gerously weak on reclamation and enforcement.
9lbid.
,0The Missoulian, January 18,1973, p. 6. Missoula, Montana.
Syndicated column by John Fialka, Washington Star-News. 
uMissoulian, May 8, 1973, p. 10. Missoula, Montana. Syndi­
cated column by Roberta Hornig, Washington Star-News.
12Nixon and the Environment, ed. James Rathlesberger 
(New York: Village Voice, 1972), p. 95.
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The wording is ambiguous, but the bill may deny 
the states the administrative authority to close 
strip mines which are in violation of the regula­
tions.13 With most of the strippable coal in the 
western states lying on federally controlled land, 
such a bill may well undermine any effective 
state control over strip mining in Montana. Hav­
ing the “strongest reclamation law in the nation” 
will not save the lands of the state if a weak fed­
eral law takes precedence on federal lands.
This dangerous legislation is not just the result 
of the current administration being very sympa­
thetic to the energy industry’s view of environ­
mental problems. The Commerce Department, 
through its General Counsel, has spelled out more 
clearly the logic behind the weak bill: to cope 
with the “energy crisis” without becoming totally 
dependent upon foreign sources of energy (and 
thus weakening our foreign posture), we must 
rapidly develop and use our domestic coal. Strict 
strip mining reclamation laws and strict sulfur 
pollution standards would delay rapid develop­
ment of our coal (and, incidentally, reduce the 
profits of the major energy companies). There­
fore, the federal government must use its powers 
to block “un-necessarily restrictive" state regula­
tions.14
Congress is unlikely to give the White House 
a bill as dangerous to the environment as the 
energy industry and the Commerce Department 
want. Several other strip mining bills are now be­
fore congressional committees. Some are written 
and supported by environmentalists. But it will be 
up to the executive branch of the federal govern­
ment to enforce whatever law does get passed by 
Congress. At that point the White House and the 
energy industry will again have their say.
None of this should be surprising. The history 
of federal regulation of business for the public 
interest in this country is one of almost continu­
ous failure.
Lessons to be Learned
To avoid reliving this history, now with strip­
mining and environmental legislation, we must 
try to draw some lessons from it:
1. In an economy such as ours, where control 
over the basic resources is concentrated in the 
hands of a relatively small number of larger cor-
,3Ben A. Franklin, New York Times, February 18, 1973, p. 
73.
uMissoulian, January 30, 1973, Missoula, Montana, p. 1.
porations, the economic power that these cor­
porations have will be translated into political 
power. In such an economy, the federal govern­
ment will not be neutral.
2. The further removed a government body is 
from the communities in which people live and 
work, the more likely it is that that government 
body will serve the interests of national and in­
ternational corporations and economic interests. 
These large national corporations are resource 
controllers with no ties to land, environment, or 
community except in so far as all of these are re­
sources to be utilized for private profit. There is 
no reason to expect that distant national govern­
ment bodies will view things in ways dramatically 
different from those corporations. The coal in 
eastern Montana is needed by the nation, we are 
told. It is a resource to be exploited to maintain 
a livable environment in distant urban areas and 
to maintain the expansive foreign policy Wash­
ington deems necessary. An alliance of the large 
energy corporations and the federal government 
will try to take that coal on terms most favorable 
to themselves.
3. Communities and states must take back ef­
fective control over the resources upon which 
their people most immediately depend. Control 
over state resources has drifted over time into the 
hands of national and international corporations 
and a federal bureaucracy that tends to serve 
them. In Montana, we cannot plan our develop­
ment nor protect the environment upon which we 
depend for physical and social health as long as 
control over these resources rests elsewhere.
Such local control does not guarantee anything 
except a mosaic of resource use patterns. The 
people of Montana are very familiar with the way 
a few dominant industries can control and ma­
nipulate the state government and render state 
or local regulation nonexistent. Because of Mon­
tana’s dependence upon a very few industries and 
corporations, state regulation, until very recently, 
has been even more ineffectual than federal regu­
lation. This, however, should not lead us to be 
blindly optimistic about turning to the federal 
government for help nor hopelessly pessimistic 
about taking back control of state and local gov­
ernment from business interests. We must learn 
to look less naively at government in general and 
begin to face up to the ways concentrated eco­
nomic power is converted into political power 





In Land Use Planning
A review of land use planning 
legislation in Montana and its relation 
to planning trends in the United States
A “quiet revolution in land use control”1 is 
underway in the United States. This “ revolu­
tion” is characterized by the apparent willing­
ness of government to greatly expand its applica­
tion of the police power in regulating the use of 
private property and by a marked shift in the ex­
ercise of such authority from local to state gov­
ernment. The roots of the revolution rest in 
problems which appear to have solutions in land 
use planning and control. Such problems are di­
verse, ranging from discrimination in housing 
and education, to inequitable taxation, to the de­
terioration of our natural environment. (There is, 
in fact, a growing tendency to look to land use 
controls as a panacea for problem solving, since 
all of our problems occur either on, below, or 
above the surface of the land.) The inability of 
traditional approaches to cope with these com­
plex problems, coupled with broad and well- 
articulated social and environmental concerns, 
have supplied the impetus for change. It is the 
purpose here to examine in some detail Mon­
tana’s participation in both the problems and the 
solutions which have produced such dramatic
'The Quiet Revolution in Land Use Control, 1971. A report 
prepared for the Council on Environmental Quality by Fred 
Bosselman and David Callies. U.S. Government Printing Of­
fice.
changes as to warrant the label of “ revolution,” 
albeit a quiet one.
National Patterns of 
Land Use Planning
By virture of their police power, the states are 
vested with the basic responsibility and au­
thority to regulate the use of private land in or­
der to protect and enhance the public health, 
safety, and general welfare. Traditionally, the 
states have delegated that authority to their 
cities and counties or other political jurisdictions 
having powers of general government. The dele­
gation of planning and regulatory authority 
takes many shapes, but is characteristically in 
the form of permissive legislation enabling local 
governments to carry on programs of compre­
hensive planning, providing for official planning 
boards, establishing procedural requirements, 
and providing for plan implementation through 
zoning and various other devices. These statutes 
frequently allow two or more contiguous juris­
dictions to plan jointly—although in all cases the 
planning boards are clearly held to an advisory 
role, with all official actions reserved for those 
who are to be advised, i.e. the elected governing 
bodies.
Harold M. Price is Chief of the Community Development Bureau, Division of Planning and Economic Development in the Depart­
ment of Intergovernmental Relations, Helena, Montana.
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Montana’s statutory approach to planning and 
land use regulation by local governments2 fol­
lows the national pattern rather closely. Al­
though our statutes contain certain ambiguities 
and archaic language, at least theoretically, they 
enable local governments to pursue a reason­
ably effective program of planning and land use 
regulation. It should be noted, however, that our 
present state of “qualified” adequacy of law was 
attained only recently through actions of the 
1973 session of the state legislature. In other 
words, we may have arrived just in time for the 
revolution!
Montana at last appears to have caught up to a 
system of land use planning and control which 
the United States Congress and various state 
legislatures3 consider to be inadequate, as evi­
denced by recent federal and state actions. Con­
gress is considering a National Land Use Policy 
Act,4 which is expected to become law in the 
near future. A number of states are considering, 
and some have passed, legislation which reflects 
and complements the proposed federal law.
The general thrust of these new statutory 
schemes is to permit state governments to di­
rectly assume authority for planning and land 
use control. The states are trying to get back 
from local government some powers which were 
difficult to grant in the first place. The difficulty, 
of course, resulted from the general lack of un­
derstanding of planning and zoning and from the 
prevailing philosophical biases against those 
concepts. The opponents of planning were se­
cure if neither state nor local government pos­
sessed the necessary statutory authority. Grants
2Sections 11-601 through 11-616, R.C.M., 1947; Sections 11- 
2701 through 11-2710, R.C.M., 1947; Sections 11-3801 
through 11-3858, R.C.M., 1947; Sections 16-4101 through 
16-4107, R.C.M., 1947; Sections 16-4701 through 16-4711, 
R.C.M., 1947.
3The following is a partial list of those states that have 
passed or are considering land use planning and control 
legislation placing significant responsibility at the level of 
state government: Maine, Vermont, Florida, Colorado, 
Washington, Oregon, Maryland, Hawaii, California, Dela­
ware, Wisconsin, Georgia, New Jersey, and New York.
4Five national land use policy bills are under consideration
by Congress. The most prominent bill is S268, introduced by
Senator Henry Jackson of Washington and is virtually the
same as the bill passed by the Senate last session. The ad­
ministration is supporting S924 and its companion bill in the 
House, HR4862. The latter two bills have several significant 
differences from S268. The House variations of S268 are 
HR91 and HR2942.
of permissive authority afforded a nice com­
promise; it appeared that something was being 
done, however the alternative to do nothing 
could then rest closer to the people, with local 
and not state government.
The Montana legislature, in 1929, granted zon­
ing authority on a permissive basis to cities and 
towns.5 County government, however, did not 
receive authority to zone until 1953, and then 
only on a very limited and sometimes question­
able basis.6 Neither Montana cities nor coun­
ties had any substantial statutory authority to 
undertake comprehensive planning (including 
land use) until 1953.7 Legislation passed by 
Montana’s 1971 and 1973 legislative sessions ex­
tended authority to counties to plan and zone on 
a countywide basis and provided a comprehen­
sive subdivision law.8
Underlying the “quiet revolution” in planning 
is the premise that when local governments had 
the power to shape their own destiny, they failed 
to do the job. It is hardly arguable that because 
planning enabling statutes have only recently 
been adopted by our legislature, Montana’s com­
munities have not had sufficient opportunity to 
act. However, we do not have to rely on that 
argument alone, for the inadequacies of our 
state’s present system have been amply demon­
strated by other localities across the nation 
working with essentially the same tools.
The Role of State Government
The emerging role of state government, as de­
lineated in new legislation, focuses on three ma­
jor areas of observed inadequacies in the tradi­
tional local government system of land use plan­
ning and control. First, states are addressing 
problems of multijurisdictional planning co­
ordination. Second, states are establishing mini­
mum planning standards, performance criteria, 
and procedural requirements designed to attain 
statewide uniformity in what might be described 
as the quality of local planning and enforcement 
of controls. Third, the states are establishing the 
mechanisms necessary in state government for
^Sections 11-2701 through 11-2710, R.C.M., 1947.
6Sections 16-4101 through 16-4107, R.C.M., 1947.
7Sections 11-3801 through 11-3858, R.C.M., 1947. Sections 
16-4701 through 16-4711, R.C.M., 1947.
«Chapter 273, Session Laws of Montana, 1971; Chapter 
500, Session Laws of Montana, 1971.
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accomplishing broad, comprehensive planning 
for their statewide constituency. First priority is 
being given to the identification of and planning 
for geographic areas of impending developments 
of significant statewide or multijurisdictional 
concern. This new role demands of state govern­
ment an extremely high level of planning pro­
ficiency, the statutory authority and technical 
resources to back up its standards, and, most of 
all, a land use policy.
Before examining recent events which estab­
lish Montana’s participation in the quiet revolu­
tion it may be worthwhile to air some admittedly 
philosophical observations concerning state 
government as the saviour of our lands. Land use 
decisions which restrict the use of private prop­
erty will not be any more popular when made by 
state rather than local government. Also, the 
same political and economic forces that have 
worked against implementation of local land use 
plans will work against implementation of state 
land use plans. The same constitutional safe­
guards will protect against the taking of property, 
and the same courts will review land use deci- 
cions. If land use controls are more defensible 
because of state involvement in land use plan­
ning, it will be a result of planning that is more 
comprehensive and that encompasses the total 
needs of a broader public.
Nationally, and most certainly in Montana, the 
strongest support for direct involvement of state 
government in land use planning and control has 
come from those groups and individuals who are 
concerned primarily with the physical environ­
ment. There is concern among planners9 that 
land use planning is being set apart and isolated 
from those other elements of a plan which recog­
nize the social and economic needs of man. Land 
use planning at the state level should proceed 
with the total needs of people in mind, including 
environmental considerations which depart from 
the determination of a “highest and best use” 
measured in purely economic terms.10 *
9The American Institute of Planners (AIP), in its testimony 
on S268 before the Senate Committee on Interior and In­
sular Affairs, has opposed the administration of national 
land use policy by the Department of Interior. AIP contends 
that the “physical” orientation of Interior will result in in­
adequate attention paid to social and economic planning.
10Dr. Shelley M. Mark, Director of the Department of Plan­
ning and Economic Development, State of Hawaii, made
the following comment in a speech presented on May 14,
Land Use Planning Bills Passed by 
the 1973 Montana Legislature
The 1973 session of Montana’s legislature con­
sidered and passed a number of bills that reflect 
state government’s substantial acceptance of its 
emerging role in land use planning and control. 
One of the most significant new laws, in terms of 
statewide impact and departure from the tradi­
tional state role, is Senate Bill 208. SB 208, The 
Montana Platting and Subdivision Act, estab­
lishes rather broad authority for state govern­
ment (through the Division of Planning and Eco­
nomic Development, Department of Intergov­
ernmental Relations) to establish standards for 
the regulation of the subdivision of land. Very 
briefly, the law makes it mandatory that city and 
county governments adopt and enforce sub­
division regulations which contain as a minimum 
those standards and procedural requirements 
which are set out in the statute in addition to 
those rules which are to be promulgated by the 
state department. The law contains a deadline 
(December 31, 1973) for the state department 
to make and implement rules and another dead­
line (June 30, 1974) for local governments to 
adopt and enforce them.
The intent of the legislature as expressed in 
the language of SB 208 is to bring before the 
public, through public hearings, all significant 
proposed subdivisions of land and to review and 
evaluate such proposals in light of their effects 
on the public health, safety, and general wel­
fare.
Although direct application and enforcement 
of SB 208 rests with local government, the state, 
through the basic statute and the pursuant ad­
ministrative rules, will prescribe the minimum 
contents of local subdivision regulations. Senate 
Bill 208 also involves state government as a tech­
nical resource to local government. Specifically, 
the law provides for state agencies having a sub­
stantial interest in a proposed subdivision to re­
view and comment on the proposal.
State government has a back-up role in SB 208 
which is in many ways characteristic of the posi­
tion of state government in the quiet revolution. 
The state has expressed a policy in regard to the 
subdivision of land; it has retained a minimal 
right to oversee the execution of that policy 
through its executive branch and has left what 
appears to be adequate flexibility for local gov-
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emments to respond to their individual and 
unique needs.
House Bill 465,11 a bill which is comple­
mentary to SB 208, was also passed by the 1973 
legislative session. HB 465 amended an existing 
statute in order to broaden the scope of state re­
view of subdivisions as they affect the public 
health in the specific areas of air and water 
quality and waste disposal, including solid 
wastes. This bill contains an amendment which 
will strengthen the state’s effectiveness in carry­
ing out the intent of the legislature.12 HB 465 
is another example of increased involvement of 
state government in land use control. As in the 
case of SB 208, the amendments contained in 
HB 465 must be implemented through adminis­
trative rules.13
Both SB 208 and HB 465 provide direct and 
indirect state control of land use changes on a 
very limited basis through the subdivision pro­
cess. The regulation of subdivision activity only 
comes into play when new parcels of land are be­
ing created and does not provide for control of 
land use changes which occur on existing owner­
ships. Zoning, or the same process by another 
name, is needed to regulate the use of land in 
terms of structure, density, and intensity of use. 
Except to a very limited degree, Montana state 
government has yet to become involved directly 
in zoning. Zoning, or a similar control, appears 
in Montana’s Floodway Control Act,14 Utility 
Siting Act,15 and, to a lesser degree, the Mined 
Land Reclamation Act.16 All of these laws, 
along with resultant administrative rules, estab-
1973, to the National Conference on Managing the En­
vironment: “Our recent experience (in state land use plan­
ning and regulation) has emphasized the point that a state 
land use control policy can only be effective as part of a 
comprehensive planning program, which embraces social, 
economic, environmental, administrative and financial 
aspects.”
"Chapter 509, Session Laws of Montana, 1973, amending 
Sections 69-5001, -5002, -5003, -5005, R.C.M., 1947.
,2House Bill 465 broadens the regulatory authority of the 
Department of Health and Environmental Sciences to in­
clude subdivisions containing any parcels of ten acres or 
less (rather than the former five acres or less). The act also 
prohibits the sale of subdivided land until the department 
has approved the proposed water supply and provisions for 
sewage and solid waste disposal.
13Sections 82-4201 through 82-4225, R.C.M., 1947.
"Sections 89-3501 through 89-3515, R.C.M., 1947.
15Chapter 327, Session Laws of Montana, 1973.
,6Chapter 325, Session Laws of Montana, 1973.
lish conditions for obtaining development per­
mits; and the Floodway Control Act sets forth a 
procedure whereby floodways are to be desig­
nated and limited to essentially open space uses. 
Primary implementation and enforcement re­
sponsibilities rest with state government in all 
three cases.
The 1973 session also produced several less 
significant laws which facilitate land use plan­
ning by local government. Most notable of these 
was Senate Bill 72, generally referred to as the 
“Green Belt Act.”17 This act is a rather simplified 
version of what in other states is oftentimes com­
plex legislation. It was generally advertised as a 
taxing program which would encourage the re­
tention of open space (agricultural land) around 
developing areas. The prime motivation seemed 
to rest on an unproven premise that owners of 
agricultural land in such areas are being taxed 
out of farming and into subdividing because 
taxes are based on the market value of land 
rather than its value for agricultural use. The ef­
fectiveness of the law remains to be seen.18 
In this case, state government is paying atten­
tion to generally accepted goals of local land use 
planning while playing a passive role.
Land Use Planning Legislation 
Proposed but not Passed in 1973
It is worthwhile to look at other land use 
planning and control legislation which was con­
sidered by the 1973 session, but not passed. (In 
some cases these bills were carried over for the 
1974 session.) What may well have been the fore­
runner of things to come was Senate Bill 268 
(killed in the Senate Judiciary Committee), 
which would have established a State Board of 
Land Review to hear appeals from the adminis­
trative decisions of local zoning boards. The 
state appeals board would have been attached 
for administrative purposes to the Department 
of Intergovernmental Relations, which is the 
parent department of the Division of Planning 
and Economic Development.
Senate Bill 268 appears to have been spon­
sored by the mobile home lobby to provide re-
17Chapter 512, Session Laws of Montana, 1973.
18"lmpacts of Open Space Taxation in Washington," Bar- 
rons and Thomson, Washington Agricultural Experiment 
Station. Bulletin 772.
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dress from discriminatory zoning ordinances. 
Had this bill passed, it would definitely have 
caused some anxious moments for local plan­
ners who either zone out mobile homes entirely 
or relegate them to areas less desirable for resi­
dential uses. The review board envisioned in SB 
268 could have, on establishment of sufficient 
reason, reversed any local government land use 
decision. Such an appeals mechanism has been 
incorporated in various schemes proposed for 
carrying out state land use planning and control 
and is an essential ingredient in the Model Land 
Development Code19 currently being drafted 
by the American Law Institute.
One of the most significant planning and land 
use control laws considered by the 1973 session 
was Senate Bill 449, the Montana Act for Areas 
of State and Regional Concern. The bill was held 
over for the 1974 session when legislators dis­
covered potential conflicts with other laws under 
consideration. SB 449, drafted in response to 
pending national land use policy legislation, 
would place within state government (the De­
partment of Intergovernmental Relations) the 
authority to designate geographic areas of con­
cern to either the entire state or a region con­
sisting of two or more counties. The designation 
of such areas would result from their sensitive 
environmental characteristics, valuable eco­
nomic resources, or existing or impending major 
development. The state would then provide for 
adequate planning and land use control, either
19A Model Land Development Code, the American Law In­
stitute, Philadelphia, Pa., 1972.
through the local government jurisdiction or di­
rectly from the state. Aside from responding to 
anticipated federal legislation, the bill is de­
signed to fill a gap that results from the permis­
sive nature of Montana’s local planning legisla­
tion. Total inaction or ineffective planning ac­
tions of local government may have a major 
negative impact on the future of the state.
Conclusion
The preceding discussion touches on the re­
cent actions of Montana’s legislature which dem­
onstrate a marked shifting of the burden of land 
use planning and control from local to state gov­
ernment. The trend in Montana, as in other 
states, is to develop a statutory and administra­
tive system which allows local land use de­
cisions, such as which corner gets the new gas 
station, to be made locally.- State government, 
however, is beginning to provide standards that 
express state policy and form a framework for 
local efforts. New trends also recognize that 
some land areas and developments of a certain 
magnitude are so important to the future of all 
our citizens that the state must exercise control 
over them.
The record shows that the states are respond­
ing to the task of planning and regulating the use 
of land. It is a tremendous challenge and there 
are no “how to” manuals; yet, it is clear that the 
states must develop the appropriate planning 
structures and face head-on their social, eco­
nomic, and environmental problems, regardless 




Legislative Activism and the 
First-Term Representatives in 1973
Just how “activist" were the 
freshmen representatives in the 
1973 session of the Montana legislature?
The legislators of the first session of the 43rd 
Montana Legislative Assembly certainly were 
prolific. Depending upon the bias of the analyst, 
they could also be labeled precocious or pre­
sumptuous or neither. During the session, they 
considered a fascinating array of measures deal­
ing with the significant issues of the moment. 
The legislation they developed, particularly as it 
related to environmental protection, labor rela­
tions, education and taxation, and social services, 
was impressive in scope, as well as quantity, and 
controversial in its particulars.
My comments will examine the validity of the 
widely held belief that this was an “activist” 
group of legislators. I will especially question 
whether the “freshmen” legislators in the House, 
as a group, were more or less activist than the 
House as a whole. Much confusion has sur­
rounded this question, not the least of which was 
mine.
Among the one hundred state representatives 
in this session of the legislature, thirty six were 
serving their first terms in the House.1 Among
’Among those elected in 1972 were three who had served in 
previous legislatures but not in the 1971 assembly, one who 
had been an incumbent senator, and one who was appointed 
to the Senate subsequent to his election. Counted among 
those in the first-term group is the appointed representative 
who replaced the senate appointee.
the fifty state senators, only three were new to 
the assembly. Seven others serving their first 
Senate terms had previously served in the House. 
Since a greater number of the more controversial 
measures originated and passed in the House, a 
probable correlation between activism and first- 
term legislators has been widely discussed. I can 
attest to the fact that this was of particular inter­
est to active first-term legislators themselves.
It has been suggested, too, that the “new” 
House of Representatives is the product of new 
voter interest and action. Implicit in the “new 
action” thesis is a degree of rebuke of past legis­
latures; also implied is an assumption that in­
cumbents were to some extent rebuffed in the 
1972 election. As a matter of fact, seventy five of 
those representatives who were elected in 1970 
sought reelection to the House in 1972. Of that 
total, sixty succeeded and fifteen failed. Of the 
fifteen who were defeated, only two ran in dis­
tricts having eight or more representatives, al­
though these largest districts together have 
approximately one-third of the total membership 
of the House.2 *The majority of those who were 
defeated then were from districts having six or
2Yellowstone County, District 8, twelve representatives;
Cascade County, District 13, twelve representatives; Missoula
County, District 18, eight representatives.
George Turman was mayor of Missoula from July 1970 to December 1972. He was elected to the Montana House of Representatives 
as a Republican candidate from Missoula County in 1972. He presently resides in Missoula.
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fewer representatives; and these smaller urban 
and rural districts included those most altered 
by reapportionment.
The consequences of reapportionment are in 
some instances demonstrable. In two districts 
the number of incumbents seeking legislative 
positions exceeded the number of positions.3 
Thus, some incumbents were squeezed out; 
others unquestionably had their reelection op­
portunities circumscribed. Illustrative is the case 
of a Democrat from Jefferson County who 
failed in a reelection effort after that county was 
joined with Lewis and Clark County, which was 
dominant in population and predominantly Re­
publican in politics. In all, at least ten of the 
defeated former representatives were candidates 
from substantially modified districts (districts 6, 
7, 9, 12, 14, 15, 20, and 23).
Considering the effects of reapportionment, it 
seems safe to say that incumbents seeking reelec­
tion fared well in the 1972 election. Fully 80 per­
cent succeeded, and certainly some of those who 
lost were beaten by factors other than relative 
candidate appeal.
The House had twenty-five vacant seats, in­
cluding four held by appointed incumbents. If 
this number is increased modestly to acknowl­
edge the tenuously held seats in reapportioned 
districts, then the number of available seats 
approaches the number of elected first-term 
representatives. On this basis, the election of 
thirty-six first-term representatives was to be 
expected and would not indicate significant 
voter rejection of incumbent candidates.4
Considering that a substantial number of 
vacancies existed in the House, it may be reason­
able to assume that (1) the campaign was rela­
tively attractive to new candidates, and (2) voters 
had an opportunity to express themselves with 
respect to issues through their selections of can­
didates, to some extent unencumbered by their
3ln District 14, Hill, Chouteau, Judith Basin, and Liberty 
counties, five incumbents sought four seats in the House. 
In District 20, Silver Bow County, the eight primary candi­
dates for six positions included seven seeking reelection and 
an appointed incumbent who sought to be returned.
4This comment ignores certain shadings in the vote which 
are indicative of some voter reaction. For example, in Mis­
soula County, of six incumbents seeking reelection, one was 
defeated and the other five ran behind the three candidates 
who were elected to first terms. Unfortunately, an analysis 
of these subtler aspects of the election would require re­
sources and time which I have not had at this date.
preferences for incumbents. Therefore, analysis 
of first-term representatives and their records 
would be revealing with respect to the electorate 
as well as the elected.
As might be expected, a majority of House 
members who are under forty years old are now 
in their first term. Perhaps unexpected is the fact 
that of the first-term group, a majority—twenty 
of thirty six—are over forty. Perhaps also unex­
pected, since the control of the House passed to 
the Democrats in 1973, is the fact that seventeen 
of the new representatives are Democrats and 
nineteen are Republicans.5
The voting records of the first-term representa­
tives as a group in various comparisons also have 
unexpected aspects. On a comprehensive envi­
ronmental rating scale devised from votes on a 
number of measures relevant to conservation,6 
the median for the whole House was 77 percent, 
and individual ratings—essentially the proportion 
of “favorable” votes to all votes—ranged from 
16 percent to 100 percent.
Among the fifteen representatives serving 
their second consecutive terms, the median on 
the environmental rating was 90 percent. For 
the first-term group, however, the median, in­
stead of rising farther with increased environ­
mental sensitivity, dropped to the level of the 
entire House, or 77 percent.
To further examine the nature of first-term 
legislators, I selected for vote analysis a variety 
of measures dealing with areas of concern and 
controversy. These measures, with relevant vot­
ing totals and proportions, are listed in the ac­
companying table. The reader should note that 
these votes incidentally occurred in a variety of 
parliamentary situations. They include negatively 
phrased motions, amendments one of which is 
antagonistic to the bill to which it pertains, and 
a minority committee report.
An examination of this voting data reveals that 
among the first-term representatives the propor-
5The shift in control of the House to the Democrats, given 
the relative success of incumbents, seems to be attributable 
to the fact that significantly fewer Republicans than Demo­
crats sought reelection to the House. Excluding three ap­
pointed incumbents who were Republicans and one who was 
a Democrat, the total of Republicans seeking reelection was 
thirty three and the total of Democrats was forty two, includ­
ing an incumbent senator seeking a House seat.
6Dale Burk, “Environmental Voting Records . . . ," Missou- 
lian, May 18, 1973.
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tion voting affirmatively was often similar and 
occasionally identical to the affirmative propor­
tion of the whole House. Remarkably similar 
votes occurred on such disparate measures as 
the calculation of the utility rate base (Amend­
ment to HB121), the increase of benefits for total 
disability (SB 129), the designation and adminis­
tration of wild rivers (HB 133), the limitation of 
access to mine by stripping (HB 237), and the 
resolution relating to the Equal Rights Amend­
ment to the United States Constitution (HJR 4). 
Beyond this it will be noted that in all of the sel­
ected votes the majority of first-term legislators 
voted with the majority of the whole House.
Interestingly, the legislators serving their sec­
ond consecutive House terms as a group were 
demonstrably different from the whole House 
and the first-term group. Table 1 reveals some of 
these differences as they are reflected in the 
votes of second-termers relative to the votes of 
the entire House. Particularly interesting are the 
votes of this second-term group on the questions 
involving limited diversion of highway trust 
funds for support of the Highway Patrol as pro­
vided for by the new constitution (Amendment 
to SB 7), the adjustment of the utility rate base 
to exclude advertising expense (Amendment to 
HB 276—negative motion), wild rivers designa­
tion (HB 133), the limited decriminalization of 
marijuana possession (HB 451), and the strip 
mining moratorium (HB 492). In these signifi­
cant votes the majority of the second-term group 
stood with the minority of the whole House.
Other comparisons reinforce the impression 
that the second-term group held relatively more 
progressive or liberal positions than the House 
as a whole and those legislators in their first 
terms. The second-term vote was considerably 
more positive than that of the whole House on 
measures relating to workmen’s compensation, 
permission to local governments to support day 
care centers, establishing original cost of equip­
ment as the basis for utility rate determination 
(a negative amendment), the limitation of access 
to mine by stripping, and a “stop the war” resolu­
tion. And, as noted earlier, the median for the 
second-term representatives on the environmen­
tal rating was substantially higher than that of 
ttie House and of the first-term representatives. 
The second-term group also differed from the 
House in being predominantly of one political
party—twelve of the fifteen were Democrats— 
and in being predominantly urban. Only two 
identified themselves as ranchers or farmers, 
while in the House farmers and ranchers consti­
tute about one-third of the membership.7
The relative liberalism or progressivism of the 
second-term group vis-a-vis the first-term group 
might be taken as the suggestion of a conserva­
tive bias in the elections of 1972. In fact, such a 
bias could be supported by the electorate’s rela­
tively cautious selection of representatives made 
manifest in: (a) the return of incumbents and 
collectively moderate new members; (b) the con­
tinued reliance on or acceptance of representa­
tives who are forty years of age and older; and 
(c) a significant degree of ticket splitting in the 
counties of more than fifty thousand population, 
which resulted in more balanced delegations.8
Notwithstanding these indications of conserva­
tism or caution, I would guess that the mood of 
the electorate in 1972 was, except for fiscal 
matters, relatively liberal or progressive. They 
desired regulations relating to environmental 
safeguards and consumer protection, were keen 
to examine all aspects of school funding, and 
recognized the need for labor and other social 
legislation.
If indeed the mood was liberal/progressive, 
then presumably the majority of successful in­
cumbents and new candidates must have per­
suaded their constituents that they were compar­
ably progressive. Certainly in the legislative 
process these representatives produced relatively 
liberal and progressive legislation.
Of course records, moods, and intentions aside, 
the character of the situations occurring at the 
time of the legislative election and session forced
Presumably the characteristics of a dated group are changed 
significantly in time by attrition and other factors. However, 
this article does not have the scope to analyze legislator 
groupings senior to those representatives in their second 
consecutive terms.
8ln Cascade County the 1972 election produced a delegation 
of eight Democrats and four Republicans; in 1970 the com­
parable numbers had been nine and two. In Yellowstone 
and Missoula counties the 1972 election produced balanced 
delegations, six Democrats and six Republicans in Yellow­
stone, four of each in Missoula. In 1970, ten of the Yellow­
stone representatives had been Republicans, two Democrats, 
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HB 68 A u th o r iz in g  c r e a t io n  o f  fun d s  t o  p ro m o te , e s ta b l is h ,  
and m a in ta in  day c a re  c e n te r s ,  e tc .
V o te  on second re a d in g
92 60 35- 54 14 86 S 1gned by 
G ove rno r
HB 121 R e q u ir in g  th e  P u b lic  S e rv ic e  Commission t o  use th e  
o r ig in a l  c o s t  o f  u t i l i t y  p ro p e r ty  as a base f o r  
f i x in g  ra te s .
V o te  on an amendment in te n d e d  t o  make th e  b i l l  
u n a c c e p ta b le  (a  v o te  a g a in s t  the  amendment c o u ld  
be c o n s tru e d  as a v o te  in  fa v o r  o f  HB 121)
93 48 34 47 14 21 K i l le d  in  
Senate
HB 133 E s ta b lis h in g  a s ta te -w id e  sys tem  f o r  d e s ig n a t io n  and 
management o f  w i l d ,  s c e n ic ,  and r e c re a t io n a l w a te rw ays . 
V o te  on t h i r d  re a d in g
92 46 35 46 11 78 H e ld  in  
House
HB 21A In c re a s in g  th e  maximum w e e k ly  b e n e f i t  amount under 
unemployment co m p en sa tio n , e tc .
V o te  on second re a d in g
94 63 35 57 15 80 S ig ne d  by 
G overnor
HB 237 R e q u ir in g  t h a t  any c o n t r a c t ,  c o v e n a n t, easem ent, 
s e r v i tu d e ,  o r  o th e r  agreem ent a l lo w in g  access t o  o re s ,  
m e ta ls ,  o r  m in e ra ls  f o r  e x t r a c t io n  by s t r i p  m in in g  o r  
o p e n - p i t  m in in g  s h a l l  c o n ta in  a p ro v is io n  e x p re s s ly  
a l lo w in g  th i s  ty p e  o f  m in in g .
V o te  on second re a d in g
90 56 34 56 14 71 K i l le d  in  
Senate
HB 254 E lim in a t in g  th e  reduced 6 .2 5  p e rc e n t c o rp o ra te  lic e n s e  
ta x  ra te  f o r  ta x a b le  y e a rs  e n d in g  a f t e r  F e b rua ry  28, 
1973 ( i n  e f f e c t ,  r e v e r t in g  t o  th e  h ig h e r  6 .7 5  p e rc e n t 
ta x  r a t e ) .
V o te  on second re a d in g
98 72 36 64 15 87 S i gned by 
G overnor
HB 276 D is a llo w in g  c o n s id e ra t io n  o f  a d v e r t is in g  expenses and 
c o n t r ib u t io n s  in  s e t t in g  ra te s  ch arge d  by p u b l ic  
u t i l i t i e s .
Vote  on second re a d in g  on  m o tio n  to  "N o t P ass" (a 
v o te  a g a in s t  th e  m o tio n  was a v o te  in  fa v o r  o f  
HB 276)
90 62 35 63 12 42 K i l le d  in  
House
HB 451 P ro v id in g  p e n a lt ie s  f o r  c r im in a l  p o s s e s s io n  and s a le  o f  
m a riju a n a  (d e c r im in a l iz in g  m in o r p r iv a t e  p o s s e s s io n  b u t 
n o t t r a n s f e r ) .
V o te  on m in o r i t y  co m m itte e  re p o r t
93 26 35 10 14 SO K i l l e d  in  
House
HB 492 D e c la r in g  th e  le g is la t u r e 's  co n ce rn  a b o u t th e  c u r re n t  
and im pend ing  deve lopm en t o f  th e  c o a l re s o u rc e s  in  
Montana and abo u t the  a d ve rse  e f f e c t s  such deve lopm en t 
may have on th e  h e a l th ,  s a fe t y ,  and w e lfa r e  o f  th e  
p e o p le  o f  Montana (c o a l m o ra to r iu m ).
V ote  on t h i r d  re a d in g
99 49 36 SO 15 60 K i l l e d  in  
House
SB 7 A p p ro p r ia t in g  money t o  v a r io u s  s t a t e  a g e n c ie s .
V o te  on second re a d in g  on an amendment t o  d iv e r t  
s u f f i c i e n t  fu n d s  fro m  th e  h ighw ay t r u s t  fu n d ,  under 
a u t h o r i t y  o f  th e  new c o n s t i t u t i o n ,  t o  s u p p o r t 
v a r io u s  Highway P a t ro l a c t i v i t i e s
93 29 33 36 15 53 K i l l e d  in  
House
SB 129 W orkmen's com pensa tion  coverage  f o r  in ju r ie s  p ro d u c in g  
tem po ra ry  t o t a l  d i s a b i l i t y .
V ote  on second re a d in g
97 59 34 59 14 78 S ig ne d  by 
G overnor
HJR 4 R a t i f y in g  th e  p roposed  amendment to  th e  U n ite d  S ta te s  
C o n s t i t u t io n  r e la t in g  to  e qu a l r ig h ts  on a cco u n t o f  
se x .
V o te  on t h i r d  re a d in g
96 76 34 76 14 86 H e ld  In  
Senate
HJR 6 R e qu e s ting  the  U .S . Senate  and House o f  R e p re s e n ta t iv e s  
to  c o n t in u e  t h e i r  e f f o r t s  to  end th e  c o n f l i c t  In  
In d o c h in a  by s to p p in g  th e  fu n d in g .
V o te  on second re a d in g
93 57 31 52 12 75 R e fe r re d  




the progressive response. The new constitution 
mandated, among other things, action in the 
matter of school funding and consideration of 
the structure and status of local governments. 
The interest in Montana’s coal virtually de­
manded enactrpent of various environmental and 
fiscal measures. The increase in unregulated 
subdivision of land made substantial rewriting 
of the relevant laws appropriate and further study 
of the law necessary. The threat of external 
appropriation of Montana’s waters brought, 
after years of effort by the same chief sponsor
and years of rejection by the same or similar 
legislators, the passage of the Montana Water 
Use Act.
Perhaps more than any other action, the pas­
sage of the Water Use Act indicates the fact of 
change. Obviously it is not a change of persons 
or of types of persons. Instead it is a change of 
circumstances and in the collective perception 
of those circumstances. And the 43rd Legislative 
Assembly’s accommodation to this change per­
mits the reassuring opinion that after all our 
representatives may be representing.
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Montana County Population Estimates
How population estimates 
are derived in noncensus years
In 1969, the University of Montana Bureau of 
Business and Economic Research began develop­
ing intercensal population estimates for Mon­
tana’s fifty-six counties. During this period, the 
U.S. Bureau of the Census was establishing its 
Federal-State Cooperative Program for Local 
Population Estimates, a cooperative program be­
tween the Bureau of the Census and the indi­
vidual states for the development and regular 
publication of county population estimates for 
intercensal years. Governor Anderson desig­
nated the Bureau of Business and Economic Re­
search as the participating agency for Montana.
The Bureau’s work in the cooperative program 
consisted initially of compiling necessary input 
data and developing data series to be used in 
generating test estimates by several different 
methods proposed by the Census Bureau. Then, 
the various methods and their results were ex­
tensively tested against the 1970 census to de­
termine the relative accuracy of alternative 
methods and data in developing county esti­
mates. Based on the results of this extensive test 
program, in 1972 the Bureau of Business and 
Economic Research and the Census Bureau 
agreed on the two methods to be used in de­
veloping future county population estimates 
through the cooperative program. The popula­
tion estimates for July 1, 1971 and July 1, 1972 
in the accompanying table are the first official 
issues of this program.
The estimates shown for July 1,1971 are each 
an average of estimates developed from the two 
agreed upon methods:
1. The Regression Method (ratio-correlation). 
This method obtains a population estimate 
by using a multiple regression formula to 
relate changes in a number of different data 
series to change in the population distribu­
tion. Using this technique the change in the 
proportion of the state’s population in a 
county is related to the change in the coun­
ty’s proportion of the state total for each of 
a series of data indicators, such as births, 
deaths, and the like. The functional rela­
tionship thus established between popula­
tion and each of the several indicators is ex­
pressed as an equation in which current 
data are used to estimate the proportion of 
the current total state population held by 
each county. The data series used in the Re­
gression method for Montana are births, 
deaths, school census, automobile assess­
ments, and covered employment. The pre­
diction equation for the 1970s is based on 
the relationship established between popu­
lation and these data indicators during the 
previous decade (1960 to 1970).
2. The Census Bureau's Component Method 
II. This method employs vital statistics 
(births, deaths), which determine natural 
increase, and school enrollment as a basis 
for measuring net migration. The resulting 
estimates are specific to the civilian popula­
tion under sixty-five years of age. Medicare 
statistics are used to estimate the resident 
population sixty-five years of age and over. 
Also, estimates of military station strength
Bureau^ew ^^^nVthpl<Fprtprpf^atChr ASS'Sta,t t in ' he Bureau of Business and Economic Research and is project director of the Bureau s work in the Federal-State Cooperative Program for Local Population Estimates.
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Table 1
Montana County Population Estimates 












Number P e rcen t
T o ta l 719,000 710,000 694,409 25,000 3 .5
Beaverhead 8 ,200 8 ,300 8 ,187 * 0 .4
Big  Horn 9 ,800 10,100 10,057 -200 - 2 .1
B la i ne 6,800 6,800 6,727 100 0 .8
Broadwater 2,600 2,600 2,526 100 -3.5
Carbon 7,500 7,100 7,080 400 5 .4
C arte r 1,900 1,900 1,956 -100 - 3 .0
Cascade 84,900 84,200 81,804 3,100 3 .8
Chouteau 6,400 6 ,400 6,473 * - 0 .4
Custer 11,900 12,000 12,174 -300 - 2 .2
D anie ls 3,000 3,000 3,083 -100 - 2 .9
Dawson 11 ,000 11,200 11,269 -300 - 2 .4
Deer Lodge 15,900 15,800 15,652 300 1 .7
F a llo n 3,900 4 ,100 4,050 -100 - 2 .7
Fergus 12,700 12,700 12,611 100 1 .0
Fla thead 41,500 40,800 39,460 2,100 5 .3
G a l la t in 35,200 33,800 32,505 2,700 8 .4
G a r fie ld 1,700 1,800 1,796 -100 - 6 .1
G la c ie r 10,900 11,000 10,783 100 0 .9
Golden V a lle y 900 800 931 -100 - 6 .9
Grani te 2,600 2,700 2,737 -200 - 6 .0
H i l l 17,900 17,900 17,358 600 3 .4
J e ffe rs o n 6,200 5,500 5,238 900 17.7
Judi th  Basin 2,600 2,700 2,667 * - 1 .7
Lake 15,800 15,200 14,445 1,300 9 .1
Lewis and C la rk 34,900 34,200 33,281 1,600 4 .7
L ib e r ty 2,500 2,400 2,359 100 4 .4
L in c o ln 18,000 18,100 18,063 -100 - 0 .3
McCone 2,700 2,800 2,875 -100 - 4 .5
Madison 5,200 5,200 5,014 100 2 .9
Meagher 2,200 2,100 2,122 100 5 .1
M inera l 3,200 3,000 2,958 300 9 .6
M issoula 61,000 59,400 58,263 2,800 4 .8
M usse lshe lI 4,000 3,700 3,734 300 7 .3
Park3 11,800 11,800 11,261 500 4 .8
Petroleum 700 700 675 * - 1 .2
P h il l ip s 5,300 5,400 5,386 -100 - 2 .2
Pondera 7,300 7,100 6,611 700 10.0
Powder R ive r 2,600 2,700 2,862 -300 - 9 .5
Powel1 6,600 6,700 6,660 * - 0 .5
P r a ir ie 1,700 1,800 1,752 * - 1 .9
R a v a lli 16,200 15,100 14,409 1,800 12.2
R ich land 9,800 9,800 9,837 -100 - 0 .8
Roosevelt 10,600 10,400 10,365 200 2 .2
Rosebud 6,300 6,100 6,032 200 3 .9
Sanders 7,500 7,200 7,093 400 5 .8
Sheridan 5,900 5,900 5,779 100 1 .7
S iIv e r  Bow 41,600 42,900 41,981 -400 - 1 .0
S t i 1Iw a te r 5,000 4,900 4,632 300 6 .9
Sweet Grass 3,200 3,000 2,980 200 5 .9
Teton 6,500 6,200 6,116 400 6 .7
Toole 5,900 5,800 5,839 * 0 .5
Treasure 1,200 1,100 1,069 100 10.3
V a lle y 12,000 11,800 11,471 500 4 .2
Wheatland 2,300 2,400 2,529 -200 - 7 .2
Wibaux 1,300 1,400 1,465 -100 -9 .1
Yellow stone 92,200 89,800 87,367 4,900 5 .6
N ote: The coun ty e s tim a te s  have been rounded to  the n ea res t hundred w ith o u t b e ing  a d ju s te d  to  the s ta te  t o t a l ,  
which was independen tly  rounded to  th e  n ea re s t thousand. The percentages a re  based on the  unrounded numbers.
*Less than 50.
P o p u la t io n  o f  Y e llow s tone  N a tio n a l Park inc lu d ed  in  Park County.
i
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in each county are added to estimates of the 
civilian resident population to derive total 
resident population.
Finally, the county estimates are controlled to 
(adjusted to agree with) the state population 
total that is prepared independently by the Bu­
reau of the Census.
The provisional July 1, 1972 estimates in the 
table below are based only on the changes in the 
Component Method II estimates from 1971 to 
1972. It is anticipated that final, revised 1972 
estimates will be available by the end of the 
year.
Since the methodology now used differs some­
what from that used to develop estimates for 
years prior to 1970, these estimates are not 
strictly comparable to any earlier estimates. Be­
cause of this, and because the individual county
estimates are controlled to an independently de­
veloped state total (which, in Montana’s case, 
tends to run high), it should be emphasized that 
these 1971 and 1972 population figures are 
merely estimates. As such, they are subject to 
some variability and should certainly not be re­
garded with the same confidence as the decen­
nial census counts, although they may be com­
pared to the census figures.
The county population estimates shown in the 
table have been published in the Census Bureau 
report “Estimates of the Population of Montana 
Counties, July 1,1971 and July 1,1972,” Current 
Population Reports, Series P-26, no. 19. Copies 
of this report and subsequent ones may be ob­
tained from the Bureau of Business and Eco­
nomic Research, which maintains a mailing list 
for individuals and organizations who wish to re­
ceive population estimates as they are published.
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